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AFTERNOGY SESSICN 
1310 4H. 
(In the courtroom in the presence of the jury.) 
CHARGE OF THE COURT 
(Owen, J.) 

THE COURT: Madam forelady and ladies:and gentleme 
of the jury: 

As someone said in the Bible, better the beginning 
of the end than the end of the beginning. We are at the 
beginning of the end. 

We are now at that stage of the trial iis you 
are about to undertake your final functions as jurors here, 
and in doing 30, wat suggested to you at the tims you were 
selected, you will be performing one of the most valued and 
responsible obligations of citizenship, which is to act 
as ministers >of justice here and to decide the facts in 
this controversy between fellow citizens. 

Now while the evidence in this case is probably 
clear in your minds, in preparing this charge I concluded 
that my instructions to you in these circumstances get me 
into certain complexities in my assisting you in your 
function, and in order, thersfore, to enable you to perform 
that function as effectively as possible as jurors with the 


greatest possible clarity on the law that you would be 
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applying to what you are going to have to do, I am going 
to divide your deliberations into two parts. I shall 
charge you now generally on many matters that apply to 
your entire deliberations, and I will specifically charge 
you now on the law under which you shall determine whether 
any defendant is liable to any plaintiff on any clain. 

In other words, I am nékne to ask you first to make a 
determination on the liability here that is asserted, 

In the event, and only in the event, that you do 
find liability om the part of any plaintiff against any 
defendant on any claim, then and Oaly then will I instruct 
you on the rules of law under which you shall determine 
damages flowing, if any, fron such liability. 

Obviously, if you find no liability in any case, 
there is no basis for thereafter determining damages. 

Now, you are to discharge your final duty as 
jurors here in an attitude of complete fairness, camplete 
impartiality, and, as X am sure you remember my emphasizing 
when you were selected, with complete absence of bias or 
f prejudice for or against any party to this controversy. 

Ail parties, whether individuals, partnerships 
or corporations, stand as equals before you and before the 
law, and are to be dealt with as equals in a court of 


justice e 


| 
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Thus, the fact that certain plaintiffs are 
individuals while the defendant McDonnell & Co. is a 
corporation now in Scone: should in no way affect 
your verdict or influence your deliberations. You are to 
treat them equally. 

Your final role is to decide and pass upon the 
fact issues, You are the sole and exclusive judges of 
those facts. You are to determine the waight of the 
evidence; you are to appraise the credibility or truthfulnes 
of the witnesses; you are to draw such reasonable inferences 
from the evidence as you feal are warranted: you are to 
resolve such conflicts as you may find exist in the evidance 
before you, 

I shall tell you later how to go about determining 
credibility of witnesses, or give you factors which will 
assist you in that regard. 

You are to decide this case on ths evidence pre- 
sented here in this courtroom and on that evidence alone, 


That includes the testimony and the exhibits, or the lack of 


i evidence, as the case may be. But in all things, in all 


your deliberations, as I told you at cne point early in 
the trial, you do not leave your ccmmon sense in the hallway. 
You apply it at every stage. 


Now, my final. function is to instruct you as to 
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the law to apply in this situation, and it is your duty 
to accept these instructions as to the law and to apply 
- them to the facts as you may find them to be. 

Now, you are not to consider any one instruction 
which I give you standing alone as stating the law. You 
should take all of my instructions together as an entire 
whole. 

With respect to any fact matter which I mentioned 
to you during the summations, is your recollection and yours 
alone that governs. 


Anything that any attorney may have said with 


respect to matters in evidence, whether during the trial, 


in qwstions, in argument or in summation is not to be 

| substituted for your recollection of the evidence. 

So, too, anything that * might say or might have 
| said during thetrial, or enything I might refer to during 

the course of these instructions with regard to any matter 
in evidence is not to be taken in lieu of your own recol- 

lection. 

Now, when attorneys on both sides have stipulated 
or conceded or agreed to the existence of a fact, you 
should accept the correctness of that fact and treat it as 
proved. Questions am not evidence. It is the answer which | 


constitutes the evidence. 
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Now, the attorneys not only had the right but 
the duty to make objections and press legal theories with 
regard to questions, Therefore, any evidence as to which 
an objection was sustained by the court and any answer 
which was stricken is to be disregarded by you, and you are 
to hold nothing against any lawyer for exercising the right 
to object to any questicn or make any legal argument that 
is appropriate. 

As I said, you and you alone are the finders of 
the fact here. We are not. Do not assime that I hold 


any opinion on any matters concerning this case, and do not 


reach any conclusion that I lean one way or the other. I 


do not. 

A word about the testimony from depositions: 
during the trial I think two sides read to you testimony 
by way of depositions taken prior to trial. That is where 
the witness wesquestioned by the lawyers out of court and 
the testimony signed and sworn to before a notary public. 
This is perfectly permissible. Testimony given to you in 
that fashion is entitled to the same considsration on your 
part as if the witness had been here in the courtroom and 
had testified frem the witness stand, and you are to wigh 
that evidence and treat it in just the same manner as if 


it were live testimony. 
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Now this is a civil case. In a civil case where 
there are four plaintiffs, each plaintiff has the burden 
of proof to establish all the elements of that party's case 
fought to be made responsible, and 
shas the burden of proving that by a preponderance of the 
credible evidence. 
Now, to determine whether a plaintiff has mt 


the burden of proving his or her case by a preponderance 


of the credible evidence, you should take all of the evidence 


in your mind, that which supports that party's contention 
| against that which supports opposing contentions, and you 
should then determine which is the more convincing, which 
is probably the more correct version of the facts, which 
seems to you to make more sense, which is more likely so 
than not so. This does not mean you should add up the 
inumber of witnesses on each side and actually balance them. 


You, the jury, are interested not in the quanity of evidence 


but, obviously, the quality of the evidence that you have 
heard. Which evidence do you find is more likely to represent 
the true picture of what actually happened? 


Should there be conflicting evidence and should 


it be evenly balanced in your mind so that you are unable 
to say that the evidence on either side of an issue pre- 


ponderates, then your finding must be against the plaintiff 


& TFL 
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who carries the burden of proof on that issue. 

If you can imagine in your minds the scales of 
justice, then the party who has the burden of proof must 
tip that scale slightly in his or her favor. If the scales 
remain evenly balanced, or if it tips down on the defendant’ 
side on that issue, than the plaintiff carrying the burden 
of proof on that issue has not sustained that burden, and 
you are therefore to find that the plaintiff has not met 
his burden of proof on that issue. 


Now, the facts in this case may be proved by. 


either direct or by circumstantial evidence. It must be 


by one or thea other. 

Direct evidence is where a witness testifies to 
what he or she saw, heard, smelled, felt. It is an im 
mediate reaction to scmething. It is testimony of what one 
observed with one's senses. 

Circumstantial evidence is where facts are estab- 
lished from other facts which are properly proved for you 
and from which you may logically infer ths final facts 
sought to be established, 

Thus, you go cn the basis of reason and exper lence 
from an established fact to the next fact tobe proved, 

Circumstantial evidence, if you credit it, is of 
no less value then direct evidence. 


SOUTHERN DISTRICT COURT REPORTERS. US COURTHONSE 


Tepe pet te 


To give you a homely example that I have heard 


| Plixepeated by countless judges over years at the bar and 


have used myself, it is roughly as follows: Let's suppose 
you come in this morning and the blinds are drawn. It 
has been a sunny day when you came in. As you sit here 
@uring the middle of the morning a man comes in with a 
raincoat with drops of water on it. Another man comes in 
with an umbrella and he shakes the water off it and he puts 
it up against the wall. You could conciude from those 
facts that since you had come into the building the sun 
had stopped shining and it had started to rain. That's what 
3a maant by circumstantial evidence. You go fran one 
established fact to the next one which logically, and 
reasonably follows. 

Now let's go to one of your major functions in 
deciding issues ef fact. That is, how do you determine 
the credibility cr believability of witnesses who have 
testified before you and determining the weight to be 
given to their testimony. 

As I h2ve said, you heard considerable testimony 
in this case. Som of it is in conflict. How do you re- 
solve that conflict? How do you determine the weight to be 


given to the testimony of a given witness? How do you 


determine if he or she is credible or believable? 
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Among other things, and at the outset in your 
search for truth, you use your plain everyday common sense. 
You have seen the witness; you have heard his or her testi- 
mony; you have observed the witness’ demeanor. Hew did the 
witness impreas you? Did the witness appear to be testifying 
frankly, candidly, fairly? In other words, in evaluating 
the testimony and the believability you apply youw common 
sense and experience exactly as you would do in determining 
an important matter in your cwn life. 

You should consider, as I am sure you will, the 
witness* demeanor, background, candor, lack of candor, 


possible bias, means of information, accuracy of recollection 


and probably a lot of other things along the same line. 


You should consider whether a witness' testimony 
is supported by - that is, corroborated by any other evidenca 
in the case, whether it is contradicted by believable ard 
credible evidence elsewhere in the case. 

If you find that a witness has made a material 
misstatement of fact with the intention of misleading you, 
you may disregard that portion of the witness' testimony 
which you do not believe, or you may disregard all of it; 
or you may accept that part which you find reliable and 
disregard the rest of it. 


Even though the testimony of a witness is 
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uncontradicted ycu are not compelled to accept it. You 
May accept it or reject it depending on whether or net it 
commends itself to you, taking into account, among other 
things, the demeanor of the witness ¢ the stand and the 
impression that that witness made upon you. 

Now may I say that you are aware that Mr. Murray 
McDonnell has not testified in this case. Since there is 
no evidence that his testimony was not equally available 
to all parties, I charge you that you may draw no inference 
for or against any party for Mr. Murray McDonnell's non- 


appearance on this trial. 


We had a gentleman, a Professor Ratner, who testi-| 


fied as to an opinioa on certain subjects. Normally, as 
I think you are beginning tomnse, the rules of evidence 
do not generally permit a witness to testify as to an 
opinion. A socalled expert witness is an exception to 
this general rule. Such aperson is really nothing more than 
one who has become expert in a given profession and is 
therefore permitted to state an opinion as to matters as 
to which he is presumably versed and which are material to 
the issues in the case. He may also a basis or a reason 
for opinion evidence. 

Nevertheless, ladies and gentlemen, just because 


aman is called an expert does not mean that you are obliged 
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to accept his opinion or follow his view. Quite to the 
contrary. You are entitled to accapt or reject opinion. 
evidence given by an expert depending cn how you assess 

his statements, the opinions and the reasons he gave for it. 
In other words, you evaluate him in the same way as you 
would evaluate any other witness, 

All of the plaintiffs and the officers and 
employees of the defendant McDonnell Company and the stock 
exchange -- actually, with regard to McDonnell & Company 
it was only the receiver -- certain employees of the stock 
exchange have given testimony in this trial. 

Now, because McDonnell and the stock exchange 


are parties to this action, their representatives, their 


employees and their officers are what we call interested 


witnesses, That is, they have or may have some interest 

in the outcome of the trial. And the sare is obviously true 

with respect to each of the plaintiffs in this case. That 

is, Mrs. Murphy, Mr. James McDonnell and Mrs. Anna McDonnell 

and the McDonnell trust in the name of the deceased father. 
Noy, the fact that a witmess has an interest 

in the outcome of the case does not necessarily mean that 

that witness has not told the truth. It is for you to 

determine from your observation of his or her demeanor 

cn the stand, you using your common sense and experiance and | 
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all of the other considerations that IZ previously gave 
you, to determine whether or not the possible interest 
any witness in the outcome of the lawsuit is such that 


or she is likely, intentionally or otherwise, to have 


colored testimony. 


You may, if you deem it proper under all the 


| 
| 
circumstances, disbelieve the testimony of such an interested 
| 
| 


witness, even thouch it is not otherwise impeached or con- 
tradicted, 

However, you are not required to disbelieve such | 
a witness merely becaus of possible interest in the outcome, | 
and you may accept all or such parts of such witness' testi- 


mony as you deem reliable, and you should reject such part 


as you deem unworthy of acceptance. 

Now, there are three individual and cue organiza- 
tional type of plaintiffs suing the defendants in this case. 
For convenience all of these issues are being tried together,) 
but each of the various plaintiffs' claims must be ion 
separately by you in your deliberations. This ig not an 
Oovecell lumping of things together. 

Now, as { said earlier, but I will repeat, the 
four plaintiffs are Mrs. Murphy, Mr. James McDonnell, 


Mrs. Anna McDonnell). and the trust of James McDonnell, Sr. 


Mrs. Murphy is suing for damages she claimed occurre 


d 
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because Of the fraud on McDonnell «& Comp: ay. 
Now, in connection with this I want to say 


that McDonnell & Company is now in recéivership, and a 


Mr. Stargatt is the receiver, as you hear” when he testified] 


here, but throughout my charge I generally refer to the 
firm as McDonnell «© Company whether it is before or after. 

She claims that there is a fraud on the part of 
McDonnell & Company in causing her to put certain of her 
property into McDonnell in late January or early February, 
1969. 

She also claims that the New York Stock Exchangs 
failed to properly regulate McDonnell & Company, leading, 
she claims to its demise and her Icss of her, investment, 

The second plaintiff, Mrs. Anna McDonnell, is 
suing for damages for fraud allegedly perpetrated cn her 
by McDonnell «& Company in getting her to add property to 
an already subordinated account in the year 1969. fhat's 
against McDonnell. 

She alleges the sam failurs of the stock exchange 
to regulate, the same as her daughter did, and claims that 
that caused the less of her property so put into the company. 

James McDonnell is Suing McDonnell & Cempany for 
the value of certain common stock that you heard him testify 
he bought in order to qualify to become a branch manager 
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in Detroit in the spring of 1969. 

He claims that there were omissions in what the 
people in the company told him about its condition, or he 
wouldn't have put the money in. He asserts chat ha was 
defrauded. 

He too claims that if the stock exchange -- this 
is his claim against the stock exchange-- he claims that 
if the stock exchange had properly regulated it he would 


not have lost this investment. 


The trust, which is the fourth of the plaintiffs, 


the trust of the father, has two claims. Me is aqainst 
both defendants and one is only against the stock exchange. 
The one that is against both defendants involves the claim 
in connection with the roll over of a Series B debenture 

at the end of December, 1968. 

It is asserted that the roll over was procured 
by the fraud of Murray McDonnell on behalf of the company 
who, in his capacity as a trustee, executed an instrument 
causing the roll over, whereas under the trust agreement 
they needed at least two of the three trustees’ signatures. 

It is asserted that he did this as the chief 
executive of McDonnell in order to keep the funé= in the 
company. That’s a claim against McDonnell. 


The claim against the stock exchange is the same 
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one as before, that the stock exchange failed to supervise 


McDonnell & Company itself and that it went into recaiver- 


ship and causing the rolled over dsabenture to becoma worth- 
less. 

Now Mr. Beebe argued to you the fact that the 
stock exchange “ua a duty to see to it that there were 
the proper signatures onthe authorizations for the Series E 
debenture and the roll over. In thinking back on it 1X 
did not express myself well in certain earlier rulings of 
law XY had made in this case, because at that time I had in- 
tended to convey, and I obviously did not, I intended 
to convey, and I state to you as a jury, I do not find any 
basis for a requirement that the New York Stock Exchange 
check out the number of signatures of trustees to the 
roll over in the face of the fact of the Lybrand audit, 
which was a major auditing company in this city, and their 
eeartificate that everything was in order, 
I therefore withdraw that aspect of the case from 


your consideration. 


So the contention that is being submitted to you 


is whether the New York Stock Exchange's failure to supervise 


caussec the loss of value of the roll over debenture. 


The second claim of the trustee which is asserted 
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during Father McDonnell's life he had owned certain pre- 
ferred stock which found its way into the trust which you 
have heard a lot of testimony about, and it was in that 
trust, and the claim is that if the stock exchange -had 


properly regulated McDennell & Company it would not have 


gone out of business and that security would not have becom 


valueless. 

Now, these claims are all vigorously denied, 
as you have heard over three weeks plus of testimony here, 
Genind ou disputed. It is those facts tha you are going 
to have to resolve: Four claims ¢ the plaintiffs against 
McDonnell & Company and the five claims of the plaintiffs 
against the New york Stock Exchange. So you-must consider 


each one separately. 
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The mere fact that a plaintiff may 


have suffered a loss in connection with an investment 

does not in and of itself entitle that plaintiff 

to recover from any defendant nor does that fact in and 

of itself make any defendant liable to a plaintitt®, ner is 
any defendant an insurer of a plaintiff's loss. 

You may not find for a plaintiff just 
because one event preceded another or followed another. 
In order to prevail under any theory, the plaintiff must 
prove to your satisfaction by a preponderance of the 
credible evidence each element of his or her claim or 
theory. 

Now I propose to se “h for you what the 
elements are that are required for the plaimeti ee to 
prove in any case, and explain to you what is involved in 
each element. 

If a plaintiff has proved each element of 
that claim to your satisfaction by a 2ir preponderance 
of the evidence, then a: hat claim your verdict 
must be for the plaintiff on liability. Pf any 
plaintiff has failed in such proof as to any claim, then 
your verdict would be for the defendant on that claim. 
In no event, ladies and gentlemen, are you to quess, 


to speculate, to conjecture or to surmise. Obviously, 
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you may not basse a verdict upon a quess, speculation, 
conjecture or surmise. 

Now, Congress has enacted laws desiqned to 


protect the investing public. The laws require full 


disclosure of all material facts about securities offered 
for sale. This is to give the investing public access 
to information necessary to make a realistic and 
informed decision about what they are putting their 
money in, its merits, and thus to exercise an informed 
judgment in determining whether or not to buy it. The’ 
Congress has also enacted other laws concerning the 
marketplace and its regulation where these investors huv 
and sell. 

Section 10B of the Securities Act of 1934 
and rule 10B5, which is promulgated under that statute, 
are prominently featured in what you are going to have to 


consider. 


As I have said, the complaints allege that 


subordination agreement of Mrs. Murphy and of Mrs. Anna 


McDonnell and James McDonnell's purchase of common stock 


and the rollover of the series B subordinated debentures 


owned by the trust are alleged against McfMonnell & Company 
as violations of section 10B and rule JOBS. 


Section 19B provides in pertinent part as 


WRT HOUSE 


follows: 


ne 


"It shall be unlawful for any person" -- ane 


that includes a corporation -- “directly or indirectly, 
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by use of any means or instrumentality of interstate 


commerce or of the mails or of any facility of any 


national securities exchange to use or employ in connection 


with the purchase or sale of any Security any manipulative 


deceptive device or contrivance in contravention 
such rules and reaqulations as the commi 
prescribe as necessary or appropriate in the public 
interest or for the protection of investors." 
I am going to explain that to you a little 
bit further on, so we are not going to be dealing with that 
language alone. 
Among the rules adopted hy the Securities and 
Exchange Commission pursuant tothe authority qranted by 
section is rule lOBS. That provides: 
"It shall, be unlawful, for any person, 
directly or indirectly, by the: wee of any means or 
instrumentality of interstate commerce or of the mails, 
or of any national securities exchange, to emplov anv 
device, scheme, or artifice to defraud. 
any untrue statement of a 


material fact to omit to state material fact 
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necessary in order to make the statements made in the 
light. of the circumstances under which they were made not 
misleading or 

ae To engage in any act, practice, or 
course of business which operates or would operate as a 
fraud or deceit upon any person in connection with 
purchase or sale of any security.“ 

Now, the 10B and 10B5 claims are only against 
McDonnell. In order to find McDonnell liable for 
violation of rule 10B5 in connection with any of the 
first three transactions -- and I am goinag to put to one 
side the debenture rollover because it requires a little 
special treatment under the law -- hr with reaard to 
either of subordination agreements of Mrs. Murphy or 
her mother or the stock purchase of James McDonnell, you 
must be satisfied that as to the particular transaction 
plaintiff involved has established each of the following 
eeeentins elements by a fair preponderance of the 
credible evidence: 

First, the particular transaction you are 


considering was in connection with, that is, involved 


“purchase or sale of a security. 


In this connection, I instruct you that 


stocks, common stocks such as James McPNonnell boucht 


mbr 


and subordination agreements that Mrs. Murphy 


nd her mother received, are securities for purvoses 
of rule 19B5, and therefore if yon find that plaintiff 
entered into such an aqreement -- and there doesn't 

seem to be any dispute as ie instru ~=- then that 


plaintiff has purchased a security, and that element is 


Second, you must find that the representations 
that were made by McDonnell & Company through an officer, 
agent or otherwise, attributable to McDonnell, that the 
representations containe untrue statemen 
or that MeDonnell & Company omitted to 
necessary in order to make the 
which were made not misleading 
circumstances. 
Third: That the untrue 
omitted facts were what we lawyers call materlal, and 
will get to that for you in just a moment. 
Pourth: That the defendant, McDonnell, 
11 facts were misstated or 
and without reqard for their 


w of 


or recklessly disreaarded the 


facts which if disclosed would have 


Statements made were mis leac 
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Pifth: That in the case of an untrue or 
misleading statement of fact, that that particular 
plaintiff relied on it. Obviously, there can he no 
reliance in the case of an omission, and I will take up 
in a minute the matter of how you feel with a question of 
an omission. 

The sixth element that you must find, the 
final one is that the plaintiff was damaged as a result 
of this. 

The first element I have already explained. 

The second element, which must be proved, is that the 
defendant made untrue or misleading statemens of a 
material fact or omitted such a fact. 

Now, misrepresentations are made usually in two 
ways: First, by a false statement of fact, that is, 
somebody just tells a lie; or second, they mayhe made 
by omitting or not telling facts which are necessary 


to make a statement truthful. Misrepresentations 


may be made by conduct as well as words. They may be 


made orally as well as in writing. 

When one makes a statement of fact, 
obviously under a duty not to lie ahout it, not to 
such a distorted picture or a confusing version that 


statement is misleading. Sometimes a half-truth is 
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no better than a lie, anda fraudulent misrenresentation 


may be made by a half-truth if it is calculated to mislead. 
Having chosen to speak, there is an obliqation to tey) 

all the facts which are necessary to convey a true and 

fair understanding of the subject matter. 


In the case of an acti isrepresentation, 


Te Nae ee ee 


should consider whether any statement of fact made 

to plaintiff was false at the 
this reaard, you should realize there i lif ference 
between a statement of fa anc statement of opinion. 

A statement of opinion is false only if the 
person making the statement does not believe wha 
Saying, that is, that the opinion falsely portr 
speaker's gs ni That the opinion may have 
been wrong does not itself render it A person 
can have an opinion which turns out to he erroneous. 
However, that does not make that expressionof opinion 
false unless at the time the opinion was rendered the 

id not 

Plaintiff, Mrs. Murphy aims actual mis-— 
representation. She é 2 1 nd of January 
Or early February 1969, she was falsely told, among 


other things, by Rick Olney of McDonnell 65 Company, the 


subordination of her securities would involve no risk to 
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her, and she was told also by the company the funds 
were being used for an undertaking. i is her 
assertion to you. 

Plaintiff James McDonnell claims to you that 
McDonnell & Company made actual misrepresentations 
in certain luncheon conferences and in connection with 
materials furnished him in early 1969 to the effect that 
the company was in sound financial condition. 

All of the plaintiffs, all of the individual 
plaintiffs other than the trust claim that the defendant 
McDonnell omitted to state certain alleqed material 
facts. I am not going to recite them all because 
counsel here have fully and well briefed their positions 
for you and arqued the evidence; but it is claimed 
that McDonnell & Company failed to reveal such alleqed 
material facts as failure to reveal that McDonnell & 
Company's violations of the net capital requirements of the 


New York Stock Exchange; they failed to reveal the fact 


that they had substantial record keeping problems. 


As to the third element, if you find 
the plaintiff has proved that one or more of the 
omissions or misrepresentatic’s of fact occurred, then 
you must decide whether that fact was material or not. 


Not every fact concerning a company such as McDonnell 


mbr 
material. 


In determining whether a fact is material 


you must consider whether a reasonable man under the cir- 


cumstances.in which each of these three individual 
Plaintiffs respectively were situated, if a reasonable 
man were Situated in the position of Mrs. Murphy 

and Mrs. Anna McDonnell or Mr. James McDonnell at the 
time and under the circumstances they were acting, would 
such a person have attached importance to that fact, 

and might that person have, if possessed and fully 
informed of this information concerning McDonnell & 
Company or their investment, acted differently, that is, 
decided not to subordinate their securities or Purchase 
their stock, as the case may be? 

As to whether knowledge or disclosure of any 
fact affecting the matter might have heen considered 
important by reasonable investors situated as these 
Plaintiffs were at the time they made their investments, 
the use of the word “might” is intended to convey the 
concept that it is more likely than unlikely that a 
certain event would take Place or that a decision 
would have been made in a certain fashion. We use this 
word every day in our everyday lanquaqe to indicate 


Something more certain than a mere possibility but not 
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necessarily an absolute necessity. 

As I said previously, you must evaluate 
materiality in the particular circumstances any 
given plaintiff was in. 

In this reqard, defendant McPonnell claims 
that there is no proof, as to any of these particular 
purchasers, that one or more of them had any interest in 
learning the underlying facts concerning the security. 
McDonnell contends that they were in fact motivated to 


furnish capital out of a sense of loyalty and obliqation 


to their family and the firm. They quote the statement 


of Mrs. Murphy, “Don't vow trust my family?” 


you can consider in determining whether the facts 
which McDonnell knew but omitted to disclose to the 
purchaser were material. If you find such loyalties: 
are what a particular plaintiff really considered 
important in its transaction with McDonnell, then you may 
conclude that the claimed omissions were not material in 
these circumstances even thouch they might he in other 
circumstances. 

On the other hand, just because family 
loyalty played some part in plaintiff's. investment does 


not mean that omissions were not material. Tt is 


on rn enna scene tes tare ee re : 
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possible that what might be material under some circum- 
stances will not be material under other circumstances. 
That is what I am saying. 

Nor, I want to firmly state, is the 
existence of a family relationship between the plaintiffs 
and certain officers and directors of McDonnell & Company 


a defense in and of itself to a securities act 


Now under rule 19BS5 of the 1934 Act, each 
plaintiff need only prove one material omission of fact 
or material misrepresentation of fact in order to recover. 
With respect to a false and misleading representation, 
there must be reliance. That is the fourth element. 
As I explained earlier, with respect to an omission, 
there is no requirement of reliance because obviously 
no person can rely in reaching a decision upon an omitted 
fact, because obviously by the nature of the fact that was 
omitted the person didn't know it and couldn't have relied 
On it, 

Given this inability to make a showing of 
reliance with resnect to an omission, in such cases 
what is necessary is that you must find, if you are qoing 
to find for a plaintiff, you must find that the omitted 


facts be material in the sense that a reasonable 
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investor might have considered them important in the 
making of this particular decision. 

In other words, had the person known the 
facts omitted, he might, in the sense I previously 
used the word "might," he might not have purchased or 
subordinated the securities in question. 

If you find that McDonnell & Company made 
untrue statements of material facts or misstated material 
facts, the test for determining whether a Plaintifte‘ 
relied on an alleged misrepresentation or whether the 
misrepresentation was substantial is whether the misrenre~ 
sentation was a substantial factor in the PplalntLetr 
making a choice as to whether or not he or she would 
put money into McDonnell & Company. 


You should therefore ask yourselves whether’ 


the plaintiff whose claim you are considering was influenced|] 


by the claimed misstatement of fact. If 1t appears the 
plaintiff already knew the true Pent. it has heen 

suggested that the mother, Anna McDonnell knew the condition 
of the company because she had said she knew that the con- 
dition was worse, it is arqued to you one way that that 

is evidence she knew. It is argued to you another way 


that that is not evidence that she knew, nor inquired. 


Or if you find that the plaintiff such as 


mbr 

James McDonnell had already read the October '69 

balance sheet with its footnotes, and being aware of that, 
reposed no confidence in the alleged misstatements of 
facts, then the false statement cannot he regarded as 
substantial cause of that plaintiff's decision whether 
or not to subordinate securities or to buy common 

stock, and that plaintiff cannot be said to have relied 
wooOn it. 

The fifth element requires that even if yau 
find that a particular plainti‘f has proved by a prepon- 
derance of the evidence that McDonnell made material 
misrepresentations or omissions to that Plaintiff, you 
must return a verdict for McDonnell unless you find 
by a preponderance of the evidence that McDonnell's 
conduct demonstrated wilful, deliberate, or reckless 
disregard for the truth. 

Each plaintiff must prove by a preponderance 
of the evidence that the defendant sought to be hela 
lizble to any charge had actual knowledge of any 
fraudulent misrepresentation or omission which that 
defendant made, or that a failure to discover the falsity 
of the misrepresentation or omission when knowingly made 
amounted to a wilful, deliberate, or reckless disreqard 


for the truth, or a defendant knowingly and recklessly 
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used a scheme to defraud the plaintiff. 

In determining whether defendant McDonnell «£ 
Company had a wilful or reckless disregard for the truth, 
your inquiry will be to determine whether the defendant 
had knowledge that material facts were misstated or omitted 
and should have realized their sianificance, or that 
the defendant failed or refused, after being on notice 
of a possible material failure of disclosure, to ascertain 
and disclose such facts when they could have done so by 
reasonable effort. 

The sixth element you mu find is the 
Plaintiffs suffered some damage as a result of the 
claimed material omission or representation. That 
one I will reserve for later. 

If you find that a plaintiff with regard to 
any of those three claims aqainst McDonnell & Company 
has established all the elements of his or her claim, 
then you should return a verdict of liability in favor 
of that plaintiff against McDonnell. 


If, on the other hand, you find that any 


plaintiff has failed to establish any one of these 


elements of its claim, you should return a verdict in 
favor of defendant McDonnell as to that Plaintiff on that 


claim. 
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Now, with regard to the debenture rollover, 
still with regard to McDonnell ¢§ Company, turning now 
specifically to the rollover of the series B subordinating 
debenture which was owned by the trust, which Plaintiff 
trust contends Murray McDonnell wrongly replaced as a 
McDonnell debenture by a series F debenture rather than 
Paying it off, you must be satisfied that the plaintiff 
trust has established each of the following elements 
by a preponderance of the credible evidence: 

First, that. a Particular transaction involved 
a purchase or sale of the security. I instruct vou 
here that a debenture too is a security for the Purposes 
Of rule 10B5. 

Second, you must find in connection with this 
transaction that McDonnell by Murray McDonnell had 
knowingly engaged or recklessly engaged in an act, 
practice, or course of business, which Operated as a 
fraud. 

Third, that fraud resulted in injury to the 
Plaintiff trust. 

Now, I am going to take a break for about 
five minutes, ladies and gentlemen. We will stand 
in recess. 


(Recess) 
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(In open Geert: jury present) 

THE COURT: Now, turning to the claims 
against the stock exchange, the claimants against the 
exchange alleqe a different theory of liability, and that 
is that the New York Stock Exchange violated the 
Provisions of section 6 of the Securities and Exchange 
Act in discharging their regulatory function with 
reaard to McDonnell & Company. 

As is probably clear to you by now, the New 
York Stock Exchange is a national securities exchanae 
registered with the Securities and Exchanae Commission, a 
government agency known as the SEC. 

The exchange had adopted a constitution and 
eutes which were approved by the SEC. The exchange and 
its rules are subject to surveillance by the SEC. It is 
Plaintiffs’ claim that the exchange did not properly 


enforce its rules, the Securities Act of 1934, and the 


rules under it with respect to McDonnell & Company. 


Section 6 vrovides in pertinent part for 
the reqistration of the national securities exchanqge 
with the SEC, The statute requires that as a condition 
of registration, a national securities exchange shall 
file with the commission an agreement to comply and to 


enforce, so far as within its powers, compliance by 
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its members with the provisions of the Securities 


Exchange Act and any amendments thereto and any rules 
or regulations made or to be made thereunder. 

In addition to being reqistered under this 
section, the exchange must adopt rules "providing for 


expulsion, suspension or disciplining of a member for 


conduct or proceedings inconsistent With just and 
equitable principles of trade." 
The statute continues to require that the 
rules of an exchange must declare that a wilful violation 
of any of the provisions of the Securities Exchange 
Act or any rules or requlations thereunder shall be 
considered conduct or Proceedings inconsistent with 
just and equitable principles of trade. 
Plaintiffs allege that the New York Stock 


Exchange registered as such national securities exchance 


with reqard to McDonnell & Company in at least two 
ways: 

First, that the exchanae failed to take 
appropriate measures to correct violatinns of the net 
Capital rules. 


Second: That the exchanae failed to take 


| 
} 
failed to properly discharaqe its requlatory functions | 
i 
i 
appropriate action to correct certain record keeping | 
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and other viclations by McDonnell. 


Three essential elements are required to he 


Proved in order to estalish liability for violation of 


section 6 as claimed by the plaintiffs. 


You must be Satisfied that the plaintiffs 


have established each of the following essential element 


by a Preponderance of the evidence: 
One, that the exchange had reason to 
believe or Suspect that its member was acting in 


violation of the rules of the exchance. 


Two, that the exchange thereafter Failed to 


take reasonable action, 


And, three, that Such failure to act was the 


Proximate cause of damage to the Plaintiff in question 


The first element requires that the exchanae 


@} 


had reason to believe or suspect that its member was 


acting in violation of the rules of the exchance, 


The duty of an exchange under section 6 is 


of enforcement. That is to Say, it has to obtain 
compliance by its members with the applicable rules as 
far as is Within its powers. 

An exchange is not an insurer or aarantor 
of every injury to customers or investors in one of its 
member firms. Therefore, you must decide whether the 
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plaintiff has shown by a preponderance of the evidencea 
that the exchange knew of a violation of its rules 

by McDonnell & Company, or reasonably should have 

known in the exercise of reasonable diligence of such a 


violation hefore there can be any liability on the Part 


The exchange can only he liable, I might 
add, for not enforcing existing rules. Tt cannot he 
held liable in this action for inadequacies should you 


find thes in its existing rules or supervision of 


The only remedy for such inadequacies, if 
any, is for a party to go to the SEC to compel the 
Stock exchange to enact better rules. In other words, 


you have to deal withthe rules that were in force at 


The following is a Summary of the exchance' 


rules and constitutiona] Provisions I helieve to be at 


Rule 325 establishes net capital require- 
ments for the exchange members which at all materia) 
tires in this act required that "No memter” -- this is 

exchange ~- "No member shall permit in the 


Ordinary course of business as a broker its aqdqreqate 
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indebtedness to exceed 2990 percentum of its net 

capital,” as that latter term is defined and computed under 
Rule 325; and then it gues on to, “Unless a specific 
temporary exception is made by the exchange in the case 

of a particular member or memher Crqanization due to 
unusual circumstances." 

Thus, under Rule 325 the exchange is permitted 
in the case of a particular member Organization to pre- 
Scribe stricter net capital requirements. 

Now Rule 342 and Rule 440 aenerally require 
the maintenance of accurate books and records so as to 
assure a source of information fairly reflecting the 
financial and operational status of the firm, customers, 
investors and the general public. 

Before January 30, 1969, articie 862 of the 
constitution provided that whenever it should appear 
to the exchance that a member “has failed to meet his 
engagements or is insolvent, such memher shall thereby 
become suspended from membership." 

This has to do with failing to meet its 
engagements or is insolvent. 


After January 30, 1969, the constitution 


was amended to add that a member Shall become susvended 


from membership if it was in such financial or operatina 
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condition that he cannot be permitted to continue in 
business with safety to his creditors or the exchange. 
Article 14, section 6 of the exchande 
constitution provides that the exchange, after determining 
a member was kn Viwbacbon of the constitution or any 
rule promulgated thereunder, or that a member has 
enqaged in conduct inconsistent with just amegquitable 
principles of trade, may suspend or expel the member. 
The second element plaintiff must prove bv 
a vreponder nce of the evidence is that the exchanqe 


’ 


its rules had occurred, failed to take reasonable action 
to correct such a violation. 

Thus, the stock exchance is accorded 
substantial discretion and flexibility in interpreting 
and obtaining compliance with its rules to enahle it to 


deal with a multitude of different and often new problems 


in a fashion that best serves its members and the public 


Therefore, the piaintiffs must show that the 
: Stock exchange response was not a reasonable, anod-faith 
k 
effort to deal with a violation of the public interst 


A plaintiff cannot succeed just by showine 


é stock exchanae did not take the best possible 
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action under the circumstances, nor can you infer that 

the stock exchange acted unreasonably from the mere fact 
that plaintiffs were injured, and you are not to judge this 
from hindsight. you must judge this from the situation 

as it existed.at the time. 

Plaintiff must show that tha action of the stock 
exchange amounted to an abuse of discretion on the part of 
the exchange. 

If you find that the stock exchange reacted in one | 
of several reasonable ways, your verdict must be for the | 
exchange regardless of what in fact happened to the 
Plaintiffs" investment. 

If, however, you find that the exchange did not act 
in a reasonable fashion in regulating McDonnell & Company, 
you must still find that the plaintiff has satisfied the 
third element, which is that an exchance’s failure to 
reasonably. regulate proximately caused injury to a particular. 
plaintiff. Under the law here appliceble, ladies and | 
gentlemen, damage is proximately caused by an act or en 
to act whenever it appears that that act or omission played | 
a substantial part in bringing about or actually causing 
the damage cemplained of: and 4t further appears that the 


damage was either a direct result or a reasonably probable 


consequence of either the act or the omissicn. 
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Stated in other ways, that the exchance’s failure 
to act if you so find, resulted in indury to the plaintiffs 
Or thet the exchanqe -- 

Stated a third way, that the exchange's breach of 
duty resulted in damage to the Plaintiff that can be traced 
to the hreach. 

New the law dees not permit a Claimant, Plaintiff 
in this case, to walk away from the opportunity to save 
himself or herself from loss and then make a claim against 
soreone else to make good the loss. t¢£ you find that 
Dlaintiff Anna McDonnell or plaintiff Margaret Murphy 
discovered that McDonnell & Company was i danger of 
collapsing with a consequent loss of their investment, and 


that they had an avallablo Opportunity to save their invest- 


mant opportunity by withdrawing it and did not take it, or 


did not use due diligence to read the instrument to ascertain 


if such an Opportunity was available as it is argued it 
WaS, you should return a verdict against them even if you 
find in all other respects they are entitled to recover, 


Now, we are getting toward the close. Let me giva 


’ 


yOu what I would regard as some possible questions for you 


mf 


ato ask Yourselves. This is obviously not intended tobe 


$211-inclusive because ¥ am sure you will havea countless 


of your own that have cecurred to you over the several 
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weeks of trial. 


Ask yourselves, what were the facts about Mc- 
Donnell & Company, and when did they occur? Establish that, 
Ask yourselves, when did the stock exchange 
know or Suspect that adverse facts existed either by them 
being told by McDonnell & Company or by inquiry of their 
Own examiners or from any other source. | 
Ask yourselves whether the exchance acted 
reasonably or unreasonably, having learned of these facts | 


ask yourselves whether they were in good faith in their 


actions, having leamed of such facts as you find they learned 


and when they learned them. 


Ask yourselves such questions as what were the 
responsible officials in the corporation saying at various 


tirss? Did they want to go forward, did they not? Ask 


I am sure other questions will occur to you during 


| 
| 
| 
yourselves why did the plaintiffs here put their money in? 
| 
+ 


the course of your deliberations. 


Now consider, ladies and gentlemen, my instructions, 


| 


t 
j 


} 2S a whole, as an entirety but do not read into them anything 
| 
that I have not expressly told you; and consider all the | 


evidence. The fact that x may have referred to some and not 


other places does not mean that it is not all important | 


or that it is all important. you should consider it all. | 


OUST Reeser Te eI el Rte ee eee | RAEI ND oer 


A word about deliberating: each juror is entitlea 
to his or her own opinion. Each juror should, however, 
exchange views with fellow jurors. ‘That's what jury de- 
liberation is all about. Discuss and considar the evidence, 
Listen to the arguments of fellow jurors, present your 
individual views, and discuss the case with one another, 
and consult fairly and Opsniy with one another in the 
jury room to reach a verdict basad solely and wholly on 


the evidance, if you can do so without doing violence to 


your individual judgment. 
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Each one of you must decide the case for himself | 


or herself after consileration sith fellow'jurors, but 
you should not hesitate to change an opinion you may hold 


which after discussion with your fellow jurors appeers 


exroneous in the Hght of the discussion viewed against 
the evidence and the law. 


However, if after carefully weighing and listening | 


to all the arguments of your fellow jurors and weighing the 


evidence you entertain a conscientious view that differs 


from cthers, .. , you are not to yield up your judgment 
simply because you are outnumbered or outweighed. 


Your final vote must reflect your individuai | 


conscientious judgmsnt as to how this controversy should 


be decided as to each claim by each plaintiff against 
each defendant. 

7 Your verdict must be unanimous in order to reach 
a verdict on any claim by any plaintiff egainst any de- 
fendant. | a 

In the course of your deliberations you may. | 

» perhaps desire to have soma part of the testimony read, or 


| you may wish to examine exhibits if you find that you are 


wcertain as to some aspects of the case. You may wish to 
have some portion of these instructions read back to you 


| if you are uncertain as to anything. 
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In such a Case kindly notify the marshal who 
Will he tq Charge n€ you, giving him the note and asking 


him whatever i+ iz that you wish, 


Kindly, in Sending such notes to the court, do 


not state your position On any issue becauga that is your 


S@ gentlemen here, 


Noy let tie Say finally: I remind YOu of your Oath 


aS jurors, and that was that YOu would without fear or 


favor to enyone, well and truly t 


“Ty these issues between 
thega Plaintifeés and these def. 


| 
| 
- 


give based 50lely s instructions 


It is important to the Plaintiffs; it fg 5 


important to the defendants; at ts important to you as 


Citizens, and it dis important for justice in this Country, | : 
q 


Thank you very much, 
ig x 
Now, are there any requests or exceptions? . ay 
ah » 
MR. BEEBE: yes, ry 
a 
THE COURT: All tight, we will retire to the ar” 
a 
robing room. ee: 
me 4 
The jury wil Stay in place. “Ka 
| | 
(In thea robing room.) ba 2 
‘aa 
THE ccurr; All right, Mr. Beahe, any requests ‘ 
Or €xceptiong? . 
MR. BEERE ; Yes, your Honor, 
y bh 
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I respectfully except to your Honor's refusal 

to charge the 10(b)(5) against the stock exchange. 
THE COURT: On the debenture roll over? 
. MR. BEEBE: Well, I am putting it on the record. 
10(b) (5) against the New york Stock Exchange in all respects} 
controlling persons against the New york Stock Exchange; | 


aiding and abetting against the New York Stock Exchange; 


he the duty of the New york Stock Exchange disclosed under 
Section 6 as incorporated in plaintiffs' request number 20, 
and Section 6 contrat claim, third party beneficiary. | 
: THE COURT: What is that? Section 290? | 
| 
MR. BEEBE: Section 20 is the -- I don't have it | 
in front of me. 
Do you have that, your Honor? 
THE COORT: Yes. 
MR. BEERE: That is the duty to disclose -- 
THE COURT: I think this is covered in substance 
by saying, did they act reasonably? you get into much more 
¥ 


detail in your Section 20. 

In any event, I note your exception. 

MR. BEEBE: Then insofar as the charges your Honor 
just announced, it may have been a slip of the tongue, 


I don't know, but when you were announcing the various 


parties and how each iz to be treated equally, the New 


{oa rg ee | i 


sl1h4 
york Stock Exchange was not mentioned. The defendant New 
York Stock Exchange should also be Specifically noted ag 


being treated no better ar no worse. 


scociocicaigecaieeaiaa 


MR.BROOKS: It was, your Honor. 
THE COCORT: I think that is in there in substance. 
MR. BROOKS: I think it is. 


THE COURT: I said all parties, corporations, and 


Go ahead, 


MR. BEEBE: Then, in terms of burden of proof, 
your Honor focused on only the plaintiffs, and r believe 
the charge would also ba appropriate to the extent that 
the defendants have a burden of proof to meet, that they 
also must meet it by a fair preponderance of the evidence. 

THE COURT: On what issue did they have a burden 
Of proof? 

MR. BEEBE: Ms is that they acted in gocd faith, 
{ ) as a defense, to whatever they did or didn't do. 

THE COURT: Cn the other hand, don't you hava to 


“ & shoy that they actad unreasonably and not in good faith? 


I think it is your burden to show that they abused tte ir 
J discretion, which is to be unreasonable or in bad faith. 
All right, I note your position. 


MR. BEEBE: Then we have the charge on the 
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uncontradicted testimony. The way I heard it phrased was 
that it could be dishbelieved even though uncontradicted, | 
THE COURT: Right. 
MR. BEEBE: I would just except to that. I 


believe it is uncontradicted that it stands. 


THE COURT: I don't know that to be the law. 


MR. BROOKS: I don't know it to be the law either, 


your Honor. 


H 
| 
| 
i 


MR. BEEBE: Then on a basic point you Said that | 
the exchange-— that our claim Was that if the exchange failed 
to regulate and it led to the demise of our clients' loss- | 
I have no problem with that. But our claim also is that if | 
the exchange had regulated prceperly our clients would not 
have made the investments, and I would request that that 
charge be made, 


THE COURT: I will tell you what I will do: I am | 


mot going to get into that, but I will tell the jury that they 


Should keep in mind in their deliberations all the claims | 
made by all parties in tteir Summations, because if I start | 
‘ having to pick out every claim that everybody had made, | 
and with a fear of leaving one more of them out, I would 
be in terrible trouble. 
All right, I will do that. 


MR. BEEBE: Then, of course, your Honor - withdrew 
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from consideration tha Mew York Stock Exchanga's obligation 


to -- 


THE COURT: 0 chack the signatures? 


MR. BEEBE: As to the debenture -—~ wa don't call 


it a roll over; in our view it is a substitution. 


THE COURT: Mr. Peebe, in the interest of time, 


and since X don't want the jury to sit there for 


ever — 


I know the place you are at -- 


MR. BEEBE: All right, IX will just note an 


exception to that, 


THE COCUORT: I thought I had communicated that 


yesterday. I did it in connection with Mr. Stein -- no, 


I did it in ccnnection with the responsibility on the 


misreresantations, and I krow I mentioned it, but I aia 


not mention it in cennactico Specifically with the roll over 


I thought I haa Stated, but obvicusl 


and that's my fault, not yours, 
Okay. 


MR. REEBE: you mentioned that the exchange is 


not an insurer, 


We never raised the argument that thea 


exchange was an insurer, 


MR. BROOKS: srs. Murphy did in her testimony, 


your Honor. She said thsy were under the FDIC. 


THE COURT: As a matter of fact, she “20, ¥ didn't 
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give it for that reason, but that certainly would justif 
MR. BROOKS: Just that it was raised as a fact. 
THE COURT: Well, this is a general instruction 
to a jury that they are not guarantors or insurers. 


MR. BEEBE: Then you charged on the opinion, 


when somsone expresses an opinion under 10(b)(5j that it's 


not a fact. You said that the burden is that the plaintiffs | 


have to prove that the persom expressing the opinion knew 
it was not true. 

I would respectfully submit that you should add 
that if the person didn't have reasonable qrounds to 
find the opinion -- 

THE COORT: I think I did. I think I went much 
farther than that. I think I said if the person who made 
it didn't believe it. 

MR. FEEBE: Right. I am saying if he didn't have 
reasonable grounds to believe it. 

THE COURT: All right, I didn't seem to say that. 

I don't think it makes a particle of difference 
in the overali picture here. 

How do you wait mo to phrase this? 

MR. BEEBE: If a person expressing an cpinion 


didn’t have reasonable grounds to believe it. 


THE COURT: On a violation of 10(b) (5)? 


Seno vorenereaner 


slhn 
» 
* 


« BOER: Yau. 


THE COURT: An opinion is also a violation 


of i0(b) (5) if the sneaker does not have reasonable ground 
ad 3 
i to believe that the orinion is accurate, 
IE will give that. 
Fe MR. REEBE: Now as to James yeu charged as to 
ig ne : re . ; 4 , : ” : 
the material he received, but there is, f£ believe, a qanp 
pes 
4 in the charge as to the material that he was not given, 
2 | 
Fi the omissions, half of that equation. rf believe you covered | 
a it with Anna and Margie, but not with James. 
j THE COURT: I am not so sure but what that is 
4 | 
not roughly covered. tft certainly was covered in the 
; 
a argument and it is covered, certainly, in thn overall] charqe, 
a i 
4 that is, an omission or false statement. He clains he 
4 
3 H 
Aicn't get certain papers, 
| 
MR. EEEBE: In the charge, the wav it came out | 
' 
; 
a littie later also On James was that he got this Exhibit J, | 
| 
which is the littt,4 Lybrand write-up, and then the way i. 
* ° * s «© 7 
the charge Says, 1t was argued that this dia 1gt convey | 
4 | 
y the right information. ‘rhe argument is much broader. Thea | 
| 
arqitrent is that a ar + on ar. . i | 
argument fs av a great deal of information was not | 
> conveyed to him, which you specifically mentioned ag tothe | 
: Cthers but not as to hin. All these sare problems, the j 
j 
sepa saab lea : 
ret cavital Violations, tha Partner withdrawing, and so on, | 
x | 
| 
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were not conveyed to him. In fact, your Honor, on the record 
as it stands right now it Clearly wes not. 

THE COURT: Well, I made the statement -- I know 


because I read it from here, and I think as to whet you 


McDonnell claims that the McDonnell Company actually mide 
misrepresentations in March, 1969, that the company was 
in suund financial condition. All of the individual plain~ 
tiffs but not the trust claim the defendant omitted to state | 
certain alleged material facts, failure to reveal the 
capital violations, failure to reveal the record keeping 
preblem. I made that:statement, 

MR. EXEBE: Very well, your Honor, if that's 
broadly on the record, all right. 

Now, I have a few others here. 

You summarized the case with regard to Anna, 
and that is that she knew things were worse. That's very 
important in that the primary argument is that she was not 
told all the things that were worse. 

THE COURT: But you argued that. I eaid that 
was what one side contended, and that was notice to her, 
and you claim it wasn't. My memory is that is what I said. 


MR. BROOKS: you did your Honor. 


THE COURT: They say that's notice and you say it 
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MR. BEEBE: I say it much more fully. 
THE COURT: I know, I am only charging cn the law: 


¥ am not arguing your case. 


MR. HEEBE: The only reason I focus on that is 
that it seems to isolate certain facts without giving 


the other side of the picture. 


ight after the braak you were charging ahout 


m 


how the exchange had reason -- the burden was whether the 
exchange had reason to balieve or Suspect. For some reason 
the word "knew" was left out, and 1I think that's very im 
portant, because part of the evidence goes to the fart 

that the exchance affirmatively knew, and that Was lett out 


of both phraseologies as to that standard as you announced it, 


THE COURE Isn't that in tha charges? 


i. BROOKS: In ours it dces too. 
BR. BEERE: No, Clearly it dees not. te checked that 
MR. BROOKS: How did you check it? 
4. EXEBE: Because we were reading the charge 
a3 you went along, 
Tie, COURT: You are right. I shall add that. 
MR. BROOKS: How will it reod now your Honor? 


THE COURT: I shall say that in one of the elements 
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I left out the word “knew,” and I will read the elemant 
to you with that word in it. 

I will read all chree elements: One, that it 
knew or had reason to believe or Suspect that a member 
was acting, and so on, and therefore that the failure to 
take such reasonable action was the proximate cause of 
the failure. 

MR. BEEBE: Thank you. 

Now, in reading 325 you read on to the bottom 
of it about the specific exception. | 

THE COURT: Right. 

MR. BEEBE: As I remember very clearly on the 
record when this came up at some earlier juncture, vr. 
Brooks said “We are not arguing that there was a specific 
exception here.“ 

I never esked Mr. Bishop any questions about that 
because I thought that was out of the case. It is out of 
the case, your Honor, 

MR. BROOKS: I don't think it is at all, your — 


THE COURT: It is either relevant or it is not 


relevant. If it is relevant, fine: if it is not relevant, 


it doesn't make any cifference,. 


MR. BEEBE: f£ specifically refrained from asking 


Mr. Bishop because r knew what his answer would be, that we 
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didn't maka a specific exception, and I Gidn't agyk any 
q™iestions along those lines in eliciting the testimony. 

MR. BROOKS: XY asked those questions Of Mr, 
Bishop and he answared they can make an exception, 

MR. BEEBE: But they didn't make an exception, 

MR. BROOKS: He didn't say that. 

MR. BEERE: f think if we will look back at 
the transcript + and this is quite imortant —_ that ar, 
Brooks Specifically withdrew that from the case, 

MR. BROOKS: £ didn't withdraw that from the ca 2 
- BEERS: You said "fz am not arguing that..° 

MR. BROOKS: £ didn't argue it on my motion, 
and I am certainly not going -- 

THE COURT: I think I will let it stand ana 
I will note your exception. 

MR. BROOKS: Your Honor, while you are in that 
area, I think you misread your notes when you were reading 


at that point. You said the rule Provided for an exception 


under unusual Circumstances, and then you went Or to say: 
énd thus the excnangs could require stricter Capital roe 


quirements Of Rule 325, 


I think there must have been a line that you 


Topped, 


It can go either Waye You can except or yeu can 
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provide stricter requirements. 

MR. BEEBE: I think thewy it came out was that 
the exchange could require an exception or could require 
stricter enforcement. 

THE COURT: You want me to read that in the alter- 
native, is that it? 

MR. BROOKS: Yes. 

THE COURT: To provide a temporary exception? 

MR. BROOKS: Under usual circumstances or it 
can require -- 

THE COURT: All right, understand. 

MR. BEEBE: Your Honor, I would vigorously oppose 
a rereading of a charge that I am excepting to because 
I believe it is in the transcript that Mr. Brooks said 
“I am stipulating and I ar not arguing that an except ion 
was made.“ That is in the transcript. 

THE COURT: Mr. Beebe, I can't resolve that at 
this point without seeing the transcript, and Tt hawa got 
the jury here and I am going to have to rely on the fact 
that this is a rule which exists, and either it's relevant 
or it isn't relevant. It either fits or it doesn't fit. 

If it fits the fact the jury finds, then it does; if it 
doesn't, it is irrelevant. 


MR. BEEBE: Does anyone else in reading the 


| 
{ 
| 
| 
| 
| 
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comes 


transcript recall what transpired a few Gays ago? 


MR. BROOKS: You are attributing it to me, Mr, 


Beebe. And I den't recall that. 
TFS COURT: In other words, Mr. Brooks, on thea 


other hand, is that it, under Rule 325, the exchanga is 


permitted? 

MR. BROOKS: It can make it tougher or it can 
make it easier. The rule so provides, 

MR. BEEBE: Mayba I can minimize or try and do | 
something about this exception and this charge that is 
coming in again by Suggesting, your Honor then read at that | 
point that there is no evidence in this case that an ex- | 
ception was made for McDonnell & company. : | 

THE COURT: I am not going to do thic. | 

MR. BEEBE: I respectfully except to your dis- 
inclination to do that. 

THE COURT: All right, go ahead, because we have 
got the jury sitting outside, 

MR. BEEBE: I have three more. 

I except to the standard Set forth on the 
exchenge's discretion and the response that the exchange 
Presumably can make. 

I except to the langwmge about walking about 


from opportunitios in thet charge, and I except unless it 
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is corrected in some way to the instruction that the 
plaintiffs could have withdrawn. I believe that should 
be, and I would request that it be instructed to them 


that the jury must find that in reading the instruments 


_ and in considering the testimony about the circumstances, 
that the plaintiffs could have withdrawn before it can find | 
that they were under some duty to do so. I don't think 
that was said. 

MR. BROOKS: I think your Honor said that. 

MR. BEEBE: I don't think that was said. 

THE COURT: What I said was: If you find plaintiffs, 
so and so, discovered that McDonnell & Company was in 
danger of collapsing, and thut they had an available | 
opportunity to save their investment by withdrawing and 
did not take it, ox did not use due diligence to read the 


instrument to ascertain if such an opportunity was available 


{ 
| 
| 
| 
| 


as it is argued it was, then you should return a verdict 
against them, 
MR. BEEBE: Then may I just ask that also the 


f Opportunity -- that it is argued tha it was not available, 


because the way that reads, the phraseology is very 
affirmative, that an opportunity was available if only 
they had read the instrument, 


THE COURT: It is only applicable if the opportunity 


t 
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MR. BEEBE: The way it reads, your Honor, I 


iia Seiad tte Sorc aaa 
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n 

es 


think it is so affirmatively phrased that I would request 
phy a reading of the Gununeee, too. 

It is also argued that the Opportunity - something 
like that - even if they had read it, that such Opportunity 
was rot available under the instrument in the circumstances. 

THE COURT: I think I will leave that alone. 

MR. BEEBE: X just would like a converse reading. 

; THE COURT: It gets much too complicated, of 
course then you have got to get into all the other things. 

All right, you have an exception, 

MR. BEEBE: The last two exceptions are, in the 
asking yourselves questions series there was one about 
whether the exchange acted in good faith, and r respectfully 
except te that, and whether the company wanted at one point | 
to go forward, I don't think that pertains. 


THE COURT: All right. 


Ain LB AGN BCR Te DEAS Bt EEE TES BLES ERE ELBE 
‘iss 


Mr. Brooks? 


MR. STEIN: Your Honor, I have two very brief 
exceptions, wit all due respect. 

The receiver excepts to the fact that the jury 
was not given as one of the five elements that plaintife 


must establish against the defendant in order to find 
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10(b) liability, that the plaintiffs fulfulled the duty 
of due care by seeking to ascertain the facts relevant 
to their transactions with McDonnell & Company,and IX am 
Specifically referring now to tha language in request to 
Charge 13. That should have Leen an element of their case, 
< am specifically referring to the facts in this 
case about the plaintiff reading material made available 
to that plaintiff, or whether the Plaintiff asked quwstions 
that a reasonable person would ask under the circumstances, 
I am also referring.to the factors that would 
include the plaintiffs' education, business sophistication 
and expertise and the access of information generally and 
_ the special relationship that the plaintiff had with the 
dafendant. 
THE COURT: Your exception is noted. 
MR. STEIN: Qne other, your Honor: 


In the charge where you considered the standard 


wane ger es 


' of materiality, I believe you gave as the basic test for 


materiality whether a reasonable man Or wonan placed in the 


| Precise Situation of each Plaintiff might have acted upon 


the facts,misrepresented or omitted, in determining his or 
‘her course of action in the transaction, and I except to 
the use of the word "might. “ Rather, the word and the 


‘standard should have been “would," and I cite for that a 


® 
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recent Second Circuit authority where the Standard is 
whether or not the plaintiff would have acted upon the 
facts misrepresented or omitted in determining his course 
of action in the transaction in question. 

THE COURT: Your exception is noted. 

MR. BROOKS: Your Honor, I hava no problems with 
any of the instructions you have given except the one you 
have corrected, but I would like an instruction that there 
was ano $20,000,000 contingent liability in McDonnell «& 
Company in November, 1968, and there was no ten days of 
blank tape on McDonnell's official transactions in 
November of 1958, 

Wa discussed it this morning about Mr. McDonald's 
testimony and the other testimony. 

THE COURT: Those are fact matters and not law 
matters, and to the extent that I thought the jury might 
have gotten a misimpression, I think that was corrected 
during the course of the argument. So I declina to do that. 

MR. BROOKS: I except, 

I would like thesame instruction that you 
gave on depositions as to interrogatories, which were a 
Pretty crucial part of James' cross-examination and which 
I read into the record. 

THE COURT: I think I did that when the jury was 
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read that. I think I told them what it meant. I am not 


going to do that now. 
MR. BROOKS: You did the same thing with 
depositions at that time. 


THE COURT: I know I did. 


MR. BROOKS: And now you repeated it. 


THE COURT: I know I did. 


MR. BROOKS: I request my short form SEC charge | 
that we discussed yesterday, that the SEC knew about 
McDonnell, took no action about McDonnell & Company, and 
therefore you can infer that McDonnell's continuance of 
business accorded with the Securities and Exchange Act of 
1934. 

THE COURT: No. In my discussion I ruled out 
those exhibits on the issue being withdrawn. 

MR. BROOKS: I except to that. 

I am not sure that we had gotten across to the 
jury that the exchange does not have the duty of disclosure 
to these plaintiffs on the facts or to the public in 


general. : | 


. So I request an instruction that there was no 
duty of disclosure to the plaintiffs on the facts of this | 


case, and that there was no duty to make public the fact 


that a member organization of the exchange was having 
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financial or operational difficulties and was under 
exchange surveillance, citing the cases I have cited in 
my request to charge. 

MR. BEEBE: I think your Honor charged that 
at length this afternoon, and that is what, in fact, he 
wants you to charge gain this afternocn,. 

THE COURT: I am not going to do that. 

MRe BROOKS: I except to that. ‘ 

I think you should instruct them that there is ss 
no claim that the exchange's rules are not proper rules. 

MR. BEER: I would like a lot of charges about-- 

MR. BROOKS: I am just getting mine into the racora 


MR, BENE: : I am noting my answer to that particular 


point. 


THE COURT: I declins to charge that. 


MR. BROOKS: I would like an instruction about 


q the knowledgeability letter. 


THE COURT: I decline to do that. : 
MR. BROOKS: My 32B in my Supplemental request 

to charge. 
MR. BEEBE: I didn't argue knowledgeability letter. 
MR. BROOKS: But I am afraid we haven't gotten 

that down as a responsibility of the exchange as a | 


regulater. yeu have not Charged a discloyvure case against 
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the exchange, but where do you separate duty to regulate 


and duty to disclose? That would be my 32B second 

supplemental request charge. 
THE COURT: Declined. You may note your exception. 
MR. BROOKS: 358, the charge on the trust fund, | * sh 

that trust funds are usable only at th c retion of | 

the exchange and no party has any legal claim to trust | p *. 

fund moneys, and I cite Antonucci v. Robinson and Goldberg | 

v. First Devonshire. | 


- THE COURT: I think that's a fact matter which 


has been fully argued in the summetions. 
MR. BROOKS: I except to ‘:hat. 
THE COURT? All right. 
MR. BROOKS: Thank you, sir. 


(End of robing room discussion.) 
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(Xn open court.) 


THE COURT: Ladies and gentlemen, just a fewlittle 


additional matters. 

It is pointed out to me that whea I was citing 
certain claims the parties made, I may have overlooked 
other claims the parties made. Just as I instructed you 
where I may have mentioned certain testimony or evidence, 
that did not wean that it was not all imnortant, and you 


should consider i all, similarly, just because I may have 


i 
| 
| 
| 
| 
| 
mentioned one claim or another of any party doas not mean | 
that each claim that the parties have made bsfore you here 
seen Ore and well should not be considered by you in | 
e # your deliberations, and you should consider every claim | 

that's been made whether or not I mentioned it. | 

Secondly, in reciting to you when an opinion by 
someone given in connection with the purchase or sale of | 


2 security was a violation of Section 10(b) (5), I did not 


state but I do now instruct you as well that an opinion | 
as given by a speaker is also a violation of 10(b)(5) if | 
the sveeker did not have reasonable ground to believe the 
cpinion was accurate at the time it was given. 

Finally, to clarify something that I perhaps 


left unclear, I had summarized for you certain of the rules 


of the exchangs, and I am going to read certzin ones again 
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here so there is no question as to how it is left with you. 

Rule 325 establishes net capital requirements 
for exchange members which et all material times in this 
action required that, “No merber" -- of the exchange -- 
“shall permit in the ordinary course of business as a —a 
its aqgregate indebtedness to exceed 2,000 percentum of 
its net capital," as that latter term is defined and a 
under Rule 325. 

The quote goes on, “unless specific temporary 
exception is made by the exchange in case of a particular 
member or member organization due to unusual circumstances." 

Then, or alternatively under Rule 325, the exchange 
is permitted in the case of a particular member or member | 
| 
organization to prescribe stricter net capital requirements. 


Thus, I want it to be clear that they could make the tough 


or easier under the rules as they existed. 
Finally, in stating to you the elements that the 

Plaintiffs had to prove to establish a liability of the 

stock exchange under Section 6, I left out a key word. I am 


going to add that to you now so there is no question about it, 


ma In order to find New york Stock Exchange liable under Section! 


| 
m6. you must be satisfied that the Plaintiffs have sstubiieted| 


each of these essential elements by a preponderance of the 


avidence. 
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One, that the exchange knew or had reason to 
believe or suspect that its member was acting in violation 


of the rules of the exchange. 


Two: that the exchange thereafter failed to 
take reasonable action. 
1. 
Three: that such failure to act was the proximate | 
| 
| 


cause of injury to the plaintiff. 


All right, ladies and gentlemen, you may now retire § 
end bigin to consider your verdict, 

Before you do so, Mrs. Bivens, I an Sorry to say 
I am going to have to Part you from your friends of many days, 
and you are excused with my thanks for your very faithful 
consideration of the evidence a3 wa went along. 

The remaining si> jurors will be in the custody 
of the marshal who wi’* no. ce Sworn. 


(Marshal sworn.) 


THE COURT: Before the marshal takes command, 


me on the issuas of liability, If you have reached a de- 
termination on those issuas that will conclude your work 
that far, as the case IMay be. 


411 right. Thank you very much. 


(The jury retired to deliberate at 3-05 P.M.) 
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ne pment 


| 
have in mind, ladies and gentlemen, you are to report to ae 
| : 
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MR. BROOKS: Should we tender the original exbitdent 

THE CQIRT: That was going to be my request. If ini 
weuld, get all your exhibits tegether in some convenient | 
place. I am sure the jury will ask for them, and as far 
I am cc..cerned, I would suggest that you stipulate that 
if they are called for, that Mr. Dorsa just send them in 
without bothering to convene everybody. 

MR. BROOKS : That is agreeable to the exchange. | 

THE COURT: Anybody have arry problem with that? 

Mr. Beebe, any problem about that? | 

MR. BEEBE: As iong as a record is kept, 
I have norroblem. 

THE COURT: Yes, all rish*. 


(Recess «) 


| 
| 
| 


NA 
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1 court; jury not present) 


(Court's Exhibits i, 2 3 and 4 were markea 


THE COURT: Gentlemen, I have received a 


note, and in response to anestion No. : ae § 


have written the 


% 
ims 
a 
" 
oO 
r 
t) 
ae 
oF 
‘ys 


‘S$ to your question No. 3 


{ 
| 
for identification) | 
| 
} 
{ 
i 
| 
j 
| 
| 
j 
{ 
| 


asking for testimony, can you he a 


little more specific? 


It would help the reporter in locating _ exactly what you | 
| 
MR. BEERE: We have some solutions to other | 
| | 
questions that we have aareed upon. | 
| 
THE COURT: Fine, but let's aet an answer to | 
that one. | 
| 
MR. BEEBE: The first request was the 
subordinate acreements. We Sent them in. The second re- | 
Guest was for Murray's putting in a million plus, what 
was the date? I don't know if they asked for documents, 
but they want to know when did Murray put in the million 
Dlus. I submit there is none document, this one, jus* 
One document, which is PPP dated May 5, 2969, thi@ is 


from McKay to the stock exchange, "Reference is made to 


our April 


29 letter enclosing documents for a million 


aoe 
~ 
ww 
7 
er 
ie) 
a | 


S borrowed by T. Murrav." 1 submit that answers 
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a ni ee CO 


the question. 


MR. BROOKS: I argued, *‘our Honor, that when 
they said a million plus, since I had arnued that they had 
already put in three pieces which amounted to excess of 
a miliion dollars, they also should qet Exhibit 000, 


which shows that on the 19th of May, Murray put in 


referred to, and in addition te that, they should also 
get Exhibit EFl, which shows that Murray on or about 
March 10, put in $600,000 of temporary capital. 

So, our dispute is we qet one of these or two 


of ten. Would you like to look at them? | 


Rig 


$650,000 in addition to the million that Mr. Beehe has 
| 
7 


THE COURT: I would say give all three to 
them. 
MR. BEEBE: Two reasons, one they asked 


for the million plus. The other, he araued there were 


| 

only two pieces at the time, quoting Mr. Brooks, that 
there were two pieces that came in, and those two vieces , 
were the two documents in May, showing a million and then | 


600,000. That was how the arcument went and I am con- 


vinced that that is what the jury is referring to. 


In fact, I believe they are only referring ot the million | | 


plus which was what they said in their note. 


MR. BROOKS: Your Honor, Tt have my notes riaht 


L | — a ee tl 
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here. And I araued first, the $609,900 came in in 
: March and then these other two pieces came in later on. . Q 

MR. BEEBE: That is consistent with my 

recollection. 
MR. BROOKS: And that I said that that makes 

the total of $2,250,900 in cash that Murray put in the 

+ 
i firm in March, April and May '69. That is. what ¥ 

argued. I think you den't have that until you have oa 

all three of those exhibits. 
MR. BERBE: That is exactly what I was just 

saying, that the million plus refers to thatone. That | 

is what they asked for. To aqive them more than that is in 

effect arguing the case again ‘nstead of respondina to 

their request. 
MR. BROOKS: How could it be a million plus . 

if that note is only for one million even? : 

MR. BEEBE: I believe that is what thev were 

referring to as the million dollar deposit. That's what 

the note said. 
THE COURT: J construe that as they want 

4 g tO Know when Murray put money in, and I will let them 


all aG-in. 
IR. BEEBE: The next item that they asked 


for, according to my scrawled notes, 1s James' testimonv 


SOUTHERN DISTKICT COURT REPORTERS. US. COURTHOTIS: 
FOLEY SQUARE. NEW YORK, NY. — ‘St.ter 


mbr 2665 


about the 20,000 in stock, and we are sendiny hack to ask 
them for clarification on that. 2 

The next item is sort of a two-part question. 
The dates when James became manacer, and I will stop 
there for a minute, of the Detroit branch. Mr. Rrooks 
has proposed and I have aqreed that we take Exhibit 16, 


which is James' claim in Delaware, and read paracraph 


2 from that, which tells the story of his hecominu manaqer. 


THE COURT: All oright. That sounds aood. 

MR. BEEBE: The second part of that was 
they asked when James bought -- to the effect of when 
did James buy his stock. That isn't an easy question. 


And so what we have are a series of exhibits showing, 
at least in the dcecuments here, what the chain of 
that histr.xy was. 
Each of us construed them differently, and 
Since we have a jury here to decide fact, one thoucht 
is to give them these exhibits. 
THE COURT All right. 
MR. BROOKS: As ‘he answer to that question. 
MR. BEEBE: Or as a hint to the answer. 
THE COURT: It's somevhere in those exhibits. 
MR. BROOKS: Yes. 


MR. BEEBE: Or in the testimony as they 
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uf recall it. This will help them along. "LN 
ra : : 
The last thing is the index of the documents, 
a very salutory request on their part, which caused us 
hae more problem than anything else because we didn't have 
one document that did all this, so what we did was we 
took Mr. Brooks' list of the plaintiffs’ exhibits, that 
is his list of our exhibits, and chooped that up a little a 
a hae. He had the best list qoine. I think. And put .. 
any, 4 
that in, and that is to the credit of Ms. Lichstein and : 
Ms. Solomon and) Mr. Adelson. 
In any case, they put together three Lists, 
a 
one of our exhibits, one of their exhibits, one of the ay 
: short list of receivers' exhibits which we are thankful 
to them for having drawn up, and we are in aqreement to 
give it to them. : 
“ 
THE ;COURT?: All: croht. 
ae MR. BROOKS: Mr. Dorsa questioned whether | 
S j ‘ ee 4 ae : 
we should mark those indices ag an exhibit for identifi- 
cation or not. We have no position on that. | 
THE COURT: Mark them as a Court's exhibit. | 
ak oy | 
(Court’s Exhibit 5 was marked for | 
identification) | 
| 
| 
: THE COURT: Now, JT have prepared a sheet | 
a ‘ 


of paper reciting the nine claims. I do not have annexed | 


Al 
8 | 
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to it a one or two-word description. ¥ have prepared 


| 
| this with the idea that it might be of some help just to — 
| 
4 them listed. We have prepared copies to hand around. | 
I was thinking of putting a one-word description perhaps 
next to them. | 
I gather that I made an error in my description 
of the claims, in that I had misunderstood that the father's 
preferred stock was an asset of the trust, but apparently 
it is not. 


MR. BEEBE: It's of the estate, sir. 


THE COURT: Tt's of the estate. 


Then I made a mistake in my recital of what 


the claims were. This could correct that, of course. 
I was going to sugqest that, given their desire for 


some identification, if we could put next to like the 


Same with the second. 


MR. BEEBE: “Subordinated loan." 
THE COURT: “Subordinated loan." 


i 


: i . * | 
4 very first one, put "dash subordinated debenture." l 
| 

| 

| 

Same with the next one, "common stock. 

Trustees of James McDonnell would he the 


debenture, the rollover. 


MR. BEEBE: Series B debenture. 


THE COURT: Series B-E debenture. Let me 
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do shat in ink, right now. In all the next five would be 
"failure to regulate,” "alleged failure to requlate, * 

MR. BEEBE: Maybe there is more on your 
sheet than mine. 


(Court Exhibit 6 was marked for 


MR. BROOKS: Satisfactory, your Honor. 

THE | COURT: I think that is enough of an 
identification. 

MR. BEEBE: The problem ‘ have with it the 
way it's structured here is that it qives an allecation 
in the second one, and it describes the -- 

THE COURT: == instrument in the first. 


“ MR. BEEBE: Couldn't we say in the second 


one, "alleged failure to requlate with rezard to above 


transactions"? 


MR. BROOKS: It's more than that. 
THE COURT: It's with regard to the whole 
firin. 
MS. LICHSTEIN: Why in the first section 


don't vou put “alleaced fraud claims"? 


lat tal od 


MR. BROOKS: Your Honor, Mr. Stein has made 


a good point, I think: that the alleced failure to 


" 


regulate should go on to say "McDonnell & Co.," “alleaed 
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failure to regulate McDonnell Co.” 

THE COURT: "Ine." 

MR. BROOKS: Yes. 

How can we read paraaraph 2 to the jury? 

MR. BEEBE? Bring them back and read it. 

THE COURT: Mark out for me with paperclips 
and maybe pencil marks what you'd like me to read. 

MR; BEEBE: We can just qive it to his 
Honor. 

MR. BROOKS: Take the exhibit and read 
pe edee anh Ze 

MR. BEEBE: It's paraqraph 2 starting on the 
first page and going over to the second, and for con- 
venience, just read the whele thing. Lt ’s not very long, 

THE COURT: Just paraqraph 2? 

MR. BROOKS: Yes. 

THE COURT: All rioght. 

MR. BEEBE: Those are the -~ maybe it would 
be more convenient if we ~-- when they came in, just tick 
off each of the questions, and at that point hand them what 
it is that they are asking for or read paraqrarph 2 or 
whatever it is instead of lumping them all tocether. 

THE COURT: I think that is apnropriate. 


(Recess) 


| 
| 
i 
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(In the courtroom in the absencs of the jury.) 
THE COURT: Now, there is a note on my note, 
MR. BEEBE: XI think we solved that too, 
THE COURT: Now this note asking for my charge 
as to the father's estate, I am going to state that this 


is only asserted as a claim against the stock exchange 


on the theory that it was destroyed in value by reason 
of the alleged failure to Supervise, failure to regulate, 
and then I will read the cssence of the sixth claim, which 
is only about seven lines. 

MR. BRCOKS: Can you somewhere, your Honor, cover 


the point that this stock had been held long before 1969? 


ene teen 


THE COURT: I don't think there is any question 
about that, 
MR. BEEBE: JI don't think there is any real 


; question about that. I have no preblem with that. 


a Now, on Court's Exhibit 6, can I ask you something | 

g about that? The way it is cast, the bottom talks about | : 

jp what is alleged and the top dees not, | 
; We lawyers are all familiar with 10(&) (5), and | i 
. 4 


with us it is a kind of magic word, and we know what it 
gHeans. I would suggest that we put cowa at the bottom of 


athe part about McDonnell « Co., alleged fraud by McDonnell 


; 
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MR. BROOKS: It's all right with the exchange. 


MR. STEIN: I have no objection. 


MR. BEEBE: Perhaps little footnotes at the end 


of each line, 
THE COURT: i did. 


MR. BEEBE: You did? 


THE COURT: Yes. 


All right, let's get the jury. 


(The jury entered the courtroon.) 
THE ‘[OURT: Now ladies and gentlemen, «> have 
an exchange of correspondence which have been marked 


Court's Exhibits 1 through 4, 


Im response to 1, you have received the subord!aa- 


me tion agreements. 


f They will now be presented to you three exhibits 
NY having to do with the money of Murray McDonnell into 
McDonnell & Company. | 
With regard to your third question as amended, | 
Page which is the document which requires James McDonnell to | 
gee >’y stock in McDonnell «& Company. I understand you have 
received certain exhibits that Satisfy that requirement. 
MR. BEEBE: Yes, among them is one that satisfies 
another request which pertains to, I believe, what it Was 


that required James to maka ¢he investment to buy the stock, 


i 
H 
i 
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and I am referring particularly to Exhibit 17. 


+ 


THE COURT: All right. 
Now, with regard to the date that games becam 
manager of the Detroit branch, and when he was asked to 
ey é buy stock, the parties have agreed that 1 Shall read to 
you paragraph 2 of Exhibit 16 which was th claim of 


James McDonnell, Jr. 


Paragraph 2: After initially: rejecting the 
offer to assume management of the company's Detroit office 
for personal reasons, the claimant-— that is James McDonnell! 
Jr. -- at the urging of Morgan MDonnell reluctantly agraed 
to accept the position, and so informed Morgan McDonnell 
on : on March 10, 1969, and 2. Murray McDonnell, president of 
the campany, on March 18, 1969. 

On Mirch 20, 1969, the company informed its 
Detroit employees that the claimant -- that is Hr. James 
McDonnell, Jr. -- would Lucome thr new manager of the- 
office, and on ?pril 14, 1969, the claimant essumed the 


responsibilities of office manager, 


sascsencetcttomecsmenticemiememntmee ame ee ee 


ca Now, you hava asked for my Charge summarizing 
all complaints. 
In response to thut, half in anticipation 


and half addad since your note, I have prepared a document 


marked Couwt'y Exhibit 6. That has on it the nine claims 
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as identification for you as to what they are. I want : 


to make one correction in my charge, however. I had stated 


to you, e’roneously, that the preferred etock of James | 
McDonnell, Sr. was an asset of the trust, you may recall. 
I was in error in that. It was not an asset of the trust; 4 
it was, in fact, an asset of the estate of James McDennell, 
the father, aid you will find that as claim number 5 as 
against the stock exchange. 
Further I think i+ is fair to state in that con- 
nection that this claim clearly is not asserted =gainst 
‘McDonnell & Company, and that the stock involved had been 


in this estate for some substantial number of years prior 


to the events that we are principally involved in here. 
So I give you Court's Exhibit 6 for that purpose. 
Now you finally asked me for my charge on the 

| roll over of the debenture and the stock from the father's | 


| estate, 


Now with regard to the roll over of the debenture, | a 
Z will read to you what I read during the charge proper. 
This is with regard only to McDonnell. 

Turning now specifically to the roll over of 


the Series B suberdinated debenture owned by the trust | 


created under the will of Jemes F. McDonnell, which plaintif£. 


{ 


trust contends Murray McDonnel’? wrongfully replaced as a 
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McDonnell debenture by a Series E debenture rather than 


pay off, you must be satisfied that the Plaintiff trust s 


& 


has established each of the following elements by a pre- 


ponderance of the credible evidence: 


1. That the particular transaction involved 


a debenture, too, is a security for this purpose, | 
2. That in connection with the transaction that ee 
McDonnell & Company by Murray McDonnell has knowingly ” 
or recklessly engaged in an act, practice or a course of a 
business which operated as a fraud; | 
3. That the fraud resulted in injury to the , 
plaintiff trust. 
Those are the elements thers, 


| 
a purchase or sale of the secnrities. f instruct you that 


Now with regard to the stock in the father's 


estate, that claim is Only asserted against the Stock 


exchange under the alleged failure to regulate, and 1 


will read to you the elements of that. That is this Section 
6 claim, and it is under these instructions. fr will read 
you tnese instructions again: 

In order to find the New York Stock Exchange 
liable for Section 6, you must be satisfied that the 
yilaintiffs have established each cf these essenti2l elementn 


Dy @ preponderance of the evidence: and that means that as 


i 
| 
| 
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tothe stock this particular plaintiff, to wit, the estate | 
of James F. McDonnell, as established by a preponderance 
£ the evidence: 
1. That the estate knew or had reason to believa 


or suspect that its member was acting in violation of 


the rules of the exchange. 


2. That the exchange thereafter failed to take 


reasonable action. 


3. That such failure to act was the proximate 
cause of injury to the plaintiff estate in this case. * 
Now you may retixe to continue your deliberations. 
MR. BEEBE: Excuse me, sir, the indexes? 
THE COURT: Ch, yes. The parties have prepared 
the indexes to exhibits which is Court's Exhibit 5, and 


that is handed you as well. 


og (Exhibits handed to jury.) 
(The jury ieft the courtroon.) | 
nt THE COURT: May I suggest we quit at 6 o'clock. 
Anybody opposed? 
MR, HEFBE: Complete agreement. 
MR. BROOK: That‘s fine. 
THE COORT: Very goad. 


MR. BEERE: Thank you, sir. 


(Recess .) 
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(In the courtroom in the absence of the jury.) 

MR. BEEBE: May I have the reporter Please read 
back the charge that your Honor just reiterated for the 
jury? The area we are particularly focusing on is 
whether the charge as read again to the jury appeared to 
take away all claims relating to the exchange's respon- 
Sibility for the debenture, including the Section 6 claims. 

MR. BROOKS: It has nc cesponsibility other than 
the Section 6 claims. 

MR. BEEBE: I know, and the way it read is -- 
the charge as reread to tha jury related only to McDonnell 
& Co., the way we just heard it, 

If the reporter would read it back, 

(Portion of supplemental charge referred to 
read as follows: 

“Now, you finally asked me for my charge on 

the roll over of the debenture and the stock from the 
father's estate. 

Now with regard to the roll over of the debenture 
I will read to you what I read during the charge proper, 
This is with regard only to McDonnell.” 

THE COURT: This is only on the fraud. 

“R. BEEBE: Is that what the question was related 


Only to, because the way it comes out there, it appears 
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to say that the only charge on the roll over is -- 

THE CQURT: Well, let's send a note, because 
I think we can probably clarify it, because the charge 
that I read had to dc mly as es McDonne 23 to the fraud. 

MR. BEEBE: I understand that,your Honor. 

THE COURT: Suppose I were to send in a note | 
that nothing in my recent reading to you withdraws claim 
9 from your consideration with regard to -- 

MR. BEEBE: It is claim 8, pertaining to the 
roll over and the stock exchange. 

4 THE COURT: Roll over and the stock exchange, 
All right. re 
“The claim of the trustees against New york 


Stock Exchange for the value of the debenture on claim 8 


is not affected by any supplemental instruction I have 


given you." 


All right, mark this as Court's Exhibit 7 


ame and send it in to the jury. 


(Marked Court's Exhibit 7.) 


(6 P.M. in the courtroom in the presence 


'of the jury.) | 


THE COURT: Ladies and gentlemon, I think it 


pmight be appropriate that we recess for the day. 
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JURORS: We were just going to write you a note. 
THE COURT: Very good. We will recess until 10 

in the morning. | 
Now at that tine will you please go directly | 

to the jury room. It is obviously important, particularly | 

at this point, that you don't discuss this matter with 

enyone else because you are at a critical phase where 

you will be deliberating only with each other, so do not 

speak to anyone about this until all six of you are together 

again tomorrow. So wait on your deliberations until all 


six of yo: have arrived, and then please resume where you 


Left off. 
Be here at 10 in the morning. 
(The jury left the courtroom.) 


THE COURT: I am going to pick a jury ina 


¢Yiminal case Starting at 10:30. I would assume that you 


gentlemen and ladies may profitably use your time elsewhere 


until 10:30, so suit yourselves, The jury will meet at pea 
MR. BEEBE: We are going to stick all the exhibits | 

and things in the witness room and lock them up, but we 

will bes back befora your next trial starts which should be 

before 10:30 in the morning. 
THE COURT: All right. Good night. 


(Adjourned to May 22, 1975, at 10 A.M.) 
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MARGARET MARY MC DONNELL MURPHY, et al. 


aye 


vs. TL Cry..26% 
TY Civ 1940 


; May 22, 1975 


Trial resumed. ' 


(In the robing room) 
THE COURT: Just so the record has a little | 
L. introduction, I invited you qentlemen to discuss with me a 
‘ damage charge, should it become necessary, qiven the 
¢ problems that I and ity clerks had last night in havino 
ruminated over this for a couple of days and trying te 
arrive at charges that are both applicable to the 


facts, taking conjecture out of the nicture, and 


& “ 
give the jury some standard appropriate to this situation 
to guide them. 
Y want to observe that Mr. Beebe's proposed i 
J ri — 


j 
i 
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charae on behalf of the plaintiffs, in essence, an all or 
nothing charqe, that if there is damage, the entire 
diminution of the asset is eee on damages, since 
the charoe in essence asks for a determination of the 
value at the time it was Subordinated or Otherwise to he 


compared with its value today which, in effect, is that a 


Claim has heen presented and not paia. 


Mr. Rrooks, on the other hand, for the stock 


exchange, takes the PoSition that the jurv should he 


given the charge that it is the value of the item that 
is loaned or otherwise as compared to the value of what 
the lender or Subordinating lender, or so on, actually 
got, which in effect is sayina Cis scount it for the 
risk factor as ot that point of time. 
Am I roughly correct in that, Mr. Brooks? 
MR. BROOKS: Yes. 
THE. COURT « This is complicated by the 


fact that there is very little law to quide us here, 


with no cases reaching the staae tO: ASSis 


I will tell you what I have in mind to do 
and then I will open the floor for you gentlemen to 
give any thoughts or corrections or whatever. 

I had in mind to let you work up what your 


contentions are the Jury could find from the evidence 


se pan sere 


‘BEST COPY AVARLABLE 
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in this case as to how and when it occurred, what 
facts give rise to it and what facts bear upon its 
size. 


As an example of that, Mr. Brooks might 


want me *o say to the jury “If you find that the stock 
exchange improperly regulated it but that Mrs. Murphy 
coula have gotten her money out in the summer of '69 
at some discounted price that they must take that 
into account.” 

The problems I see with that is that I 


don't really see any proof in this record as to what she 


could have qotten it out at. It is possible they 


could find she could have gotten it out, but what could 
she have gotten it out at. 

If you follow that along, we qet to the 
problem that if they find that and are unable to reach 
a value as to what she could have gotten it out at, has 
the plaintiff failed in its burden of showing what the 
damage is and must the plaintiff come away with 
nothing. Must I charge it you cannot make a determin- 
ation on that, the plaintiff failed in its burden? 

These are all matters my worthy clerks 
and I hacked at in the underbrush for several davs 


here. 


ag 
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I hadin mind to suqqest to the jury various 


ere ae ronan 


fact alternatives they might consider in hearing upon 


damaqes, when it started, when it finished, what is ites 


1 PAR oF 


' 


oe 


limits, what are the alternative limits, and then I WAS 


MTP Foch 


going to read to them three standards, all relatively 


os 


short. 


the following, which is the proximate 

cause type statement, and it is entitled "To recover 
actual damaces but no more," if you find PlaintLetf 
is entitled to recover on any given claim render a verdict 
to justly and fairly compensate for the plaintiff fay, the 
loss proximately resulting from the breach of duty and 
not to award damages unless sustained hy a preponderance 
of the evidence, damaae proximately caused by statement 

omission, or it micht be failure to reaulate when 

apnears, that the breach of duty played a substantial 
part in bringing about and actually causing Gamace and 
the damage was a direct result ora reasonably probable 
CONSE quence, ete. 

Then we have the two standards I read 

yesterday from other authorities, that yon can award 
Only damages that can he traced te the breach, or ar 
phrased a third way, damaaes that resulted from the 


failure to act, and Tt am toying with the thought of the 
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case of Seller aaainst Row, which had such a statement 
in it. 

To sum up, my thought was to oet into this 
a suagestion of a fact recital and then to lay down these 
black-letter law standards and let the jury have at it. 


Now, this is subject of course tn review in 


case they went overboard, but I would be pleased to have 
anybody give me anything that commends itself more, 
and there may well be things. As I say, this is a very 
thorny thicket. 

Mr. Reebe, ao ahead. 

MR. BEEBE: As I sit here, the first 
thouchts that come to mind, I would like a chance to 
qlance over a few things I have in the other room, but 
your Honor charaed on the liability question what I called 
the walk-away charce, that if you Sasuwel they could have 


walked awav, then you can't find that the defendants are 


. 


liable. 


Let's focus particularly for the moment 


on Mrs. Murphy: If she could have walked away, then 


plaintiffs failed to meet their burden and thev can't 


award for them. That aqets around the question of 
whether we met our burden of proof -- I am assumina 


they come back with a liability finding -- whether we 


our burden. of proof showing there were danades, 

THE COURT: Oh, yes. 

MR. BEEBE: Therefore, the burden Shifts 
and we have then shown damaces and it is a question of how 
much damages we have shown. If they can then show that 
if they had come forward with some Proof to show that at 
a given point in the summer she could have blown the 
whistle, got down to a hundrea days, which would have 
taken her into the fall ana got down to, say, $50,000 
for her $280,000 investment, they could then reach 
whatever conclusion they would on that score. 

The trouble with that is thev didn't introduce 
anv such evidence and the Jury would be just pulling 
numbers out of the air to show what she could have aotten 


away with, and the minimizing of damaqes is always the 


burden the fellow who is liable for the damacdes, he has 


to show he minimized or took reasonable Stans to minimize 
Or what would have happened if she took steps to minimize. 
IT think the burden is then on the defendants to show 
whatever minimization they could show. The: Fury wlll 
have alreaav crossed the hurdle. 

THE. COURT: The burden is always on the 
Dlaintiff to establish every aspect of his case and 


damades is one aspect of his case, 
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MR. BEEBE: Once they cet over the 


liability hurdle, they will have found she couldn't 


walk away -- 

THE COURT: You are saying you still have 
the burden to show it is all or nothing, but they 
have the burden to show it somewhere in hetween? 

That is exactly right. 

Once you have estahlished fraud, as I rememher 
the vague -- and I don't know the black-letter law by 
recollection, but as I remember, once vwou establish 
liability, the damages that flow are whatever a jury 
could reasonably find from the evidence adduced. 
Basically, I am saying you have gone a lonq.way once vou 
establish the fraud. 

THE COURT: In this Levine case, treating 
Mrs. Murphy as a buver of a security, the number one 
ground of damaqe is the basic difference hetween what 
she paid forit and what she in fact qot. 

As I understand it, Levine aqoes on to say 
you can have consequentia] damaaes, hut Seller says 
before you can get that vou to have very clear, con- 
vincing proof of the consequential damaces. 

MR. BEEREF: This is right off the ton of 


my head: If a auy comes in or a lady comes in -- 
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THE COURT: "A great deal] of certainty” is 
the phrase. 

MR. BEEBE: Once you have fraud established 
inducing the person to come in and the day she came in 
the door the interest instead of being worth $280,000 is 
worth $150,900 and hetween then and the time it became 
worthless it slowly depleted in value and it is hard to 
see the decline of the stock market, further frauds, 
or what happened that led to the further diminution 
of value. 

Let's also zssume that she was locked in at 
that point and that the jury has made a finding to that 
effect by ies back and saying she is liable. Once 

is locked in, having been induced in by fraud, it 
seems to me the burden is on the defendant, if such a 
burden covld ever be met, to show why the defendant is 
not responsible forhte diminution in value in a situation 
she couldn't aet out of. 

THE COURT: I think I understand the 
general thrust, Anything more? 

MR. BEERE: That was very poorly phrased, 

I must say. 
MR. BROOKS: If yon take the most common 


case of fraud, Somebody buvs a stock on the hasis of a 
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prospectus and p.ess release and on the basis of the 
prospectus the stock price is 50 and when the disclosure 
comes out and the company was suppressing and it is 
really a $40 stock, then the damages are $10, hut the 
Plaintiff holds the stock and a year anda half later 
the cempany aqoes bust or other reasons, T don't think the 
Plaintiff is entitled to claim that. .as a result of that 
fraud she has lost her whole investment, all she is 
entitled to is the $10. 

When you talk about getting out, I think 


when the plaintiff knovs of the fraud -- take our case -- 


there are lots of ways she can cet out other than by 


exercising the 100-day demand. 

For instance, she could bring arbitration 
proceedings, could have sued, could have come to the 
stock exchange and say “These neople have done this to 
me, help me, call the SEC, qet me restitution." 

TP. Gon te: think Lt ts just linited ta her 
acreement, although we have arqued that because it is 
in evidence. 

L think there are obliqations on the part) of 
the person who realizes they have been defrauded, if that 
be the case, to seekvhnatever avenues there are available 


to extricate themselves when they learn thev have been 
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| defrauded. 
| MR. B.A: My answer to that is First we 
" 


don't have the common garden variety 


4 of buying a Publicly 
if 
di . . : ° ‘ 
% traded stock. The biq gap is that 21t 1S not nuhlicly 
‘i 
Me traded stock where she coulda run down to the exchanqe 
- and sell, It comes back to the question of whether she 
$ can cet out in 100 days. 
3 
hg The jury having found that s'> couldn't 
tf walk away, that she was lbceked in, to aive them the 
; 
: second bite of that apple is asking them to find the 
is Same thino twice, as if there was a difference in the 
i two We are presuming if thev come back with a 
: 


finding of liability thev wil} have had to fina in the 


CS course of that finding she coujdn't walk awa: 


7, because 


@ of the way it was charaed. 
4 


MR. BROOKS: How about al] the facilities 


m the stock exchange has available, like arbitration, 


4 like a bureau 


Of inquiry ana complaints, or the sro? 


If a person discovers they have been defrauded, thev 


Rave to do something ahout it. 


They can't ride it out 


and then come hack 


and say "I lost the whole thina 


because T 


: was defrauded for a month and then rode it 


out for 


another vear." 


MR. BEERF: Y acree with Mr. Rrooks on that 
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Sscore,that the burden is on the plaintiff -- well, I 

agree to this extent, that that issue, whether the Plaintiff 
should have done something to aet out rather than 

what she did, whether there was plenty of evidence in 

there about all the steps that she took to try to aet 

out, and all the things she was tola there was no 

choice -- the Ira Haupt lawyers that came Aown, and 

somebody had them advise the company "Don't hlow the 
whistle, don't cet out" but that is hecause, as far as 

she was concerned, she was in the classic role of a 

major creditor of a troubled company and she is always 

on the horns of a dilemma. If he blows the 

whistle the company qoes under and, on the other hand, 

he says someone tells him, and Probably correctly, just 


Stick with it a little while and mayhe everything will 


get better, 


I don't think putting a creditor to that 
burden and then saying later “You made the wrong choice, 
you should have blown the whistle," I shoula think that 
is a pretty heavy burden for the other side to establish 
she made the Wrong choice. 

Point No. 2 is the double jeopardy point. 
This issue has already been tried, all of those were 


araued to the jury on the liability anestion -- 
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THE Court: 


could Ceo ont. 


tration or whatever Other metho she Could ue 


=u 


© toe Tet 


aut. Tt was al] before them and YOu put it in terms 


Of walking away, oS Cink te ge fair now to say 


we are going to Sav she Could have Totten oyt under tha 


terms of the Subordination agreement and if YOu fina 


liability under that YOu have to make a Second finding, 


that She Could have Otten out under arbitration. That 


is tr ing the Same issue again ana eqain, 
gq g 


MR, BROOKS: 


ass UMe 


hack With a 


ake it they sho 


even though in any respects they were inclinea to fina 


for the Plaintifg¢, 


MR. BROOKS: One of the things the 


Plaintiffs SEG asking th the way of relief is rescission 


and fF think the law is Pretty clear on Fescission, 


that Someone has {0 take the first &vailable opportunity 


acts to exercisa their 
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remedy, otherwise they are estopped. 
It is pretty clear, taking Mrs. Murphy 
8S an example, she knew in early spring, when Sandra 
McDonnell told her the condition of the firm was 
terrible -- 
MR. BEEBE: That is not aqainst the stock 
exchange, we are not seeking resc Sion aqainst the 
stock exchance, and rescission, your Honor, is a 
Separate subject on which I happened to do a lot of study 
a long time ago -- 
MR. BROOKS: As long as TI know they 


not seeking rescission against the stock exchance, 


That will be true if the 


jury doesn't give Satisfactory results under the law 
and then comes the equitable issue. 

MR. BROOKS: Can I address 
problems? 

THE COURT: Surely. 

MR. BROOKS: It seems to me if they are aoing 
to find liability aqainst the exchanae for failure to 
Properly requlate, to be able to evaluate the damaade 
they will have to find :‘wHen. that failure to 
regulate commenced and what damaaqe that failure to 


regulate cay i to the plaintiff's investment. 
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Tf they found, for instance, that the 


failure to reculate started at about the time Paul 
McDonald said he couldn't. liquidate the company and come 
eut with any capital value, then I think thev fine 

there was no damage caused by he failure to reaulate. 

If thev find the failure to requlate at an earlier time, 
they must determine how the failure to requlate damaged 
the plaintiffs and how much, in what value, 

THE COURT: You can't say that a failure to 
requlate that started, say, on -June 15 eroded all of 
the plaintiff's capital without findiie that it was all 
there and available on June 15,and the failure to 
regulate miqht not cause the entire loss. 

Perhaps when they entered into the reorqani- 
zation on Septemher 30 there was another opportunity to 
get out, they didn't have to siqn that reoraanization 
document. Margaret could have said "I'll take mine, vou 
fellows can go your own way." 

MR. BEEBE: You did three things there 
and the last one is the one we have already discussed. 
We also did proximate cause, which I think is found 
by the time they find liability, but the third point 
Mr. Brooks was just makina Ithink merits some thought. 


Tf a aquy fails to realate back in 1968 and the jury so 
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finds, it seems n are two wavs we 


danaged: 
We were net informed, the company was in a 
position where the exchanae was conductina a pattern, 
a course of conduct that resulted in our clients coming 
into a situation where thev didn't know the rules vere 
not being enforced, if I can oversimplify the case, 
and the second one is that the continued pattern, 
their continvation of the nattern, caused damage and 
very hard to draw the line as to what moment the 
whole thing is wiped out. 
Once the jurv, I believe, finds that there 
Gamane caused by the exchanaqe's failure to reculate 
‘Guten’ hack! ines 1968, there is no point that the 
exchange claimed it had chanced that plan. It araues 
it didn't start the plan until the heqinnina 


If the jury finds liability acainst the exchancae they 


will have found that the pattern existed and the plan 


was in place much earlier and, fortunately acain, 


the exchance didn't suspend the plan or stop it or 


change its position before the McDonnell Company 
was under. 
We don't have the difficult point of the 


exchange saying in September '69 that they are qoing toco 
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hack and enforce the rules against McDonnell. But that 


Gidn't happen. all have problems and differences 
of opinion as to when the plan started, but it dia start 
at some point and continued richt throuch the whole 
thing. 

Once the plan was in force and operation, 
the jury will have found the proximate cause, otherwise 
they won't be returning liability against the exchanae, 
the way it is charged, and then the only question is 
how much our clients were damaqed -- not whether they 
were damaqed, but how much. 

The evidence they put in and the way they 
argued it was that it had a net worth -- you rememher all 
the net worth ficures which were apart from the net 
capital computation -- and it was $16 million at the ena 
of Jannary and I don't know if that aives the commanyv, 

td 
really, any value in terms of a bankruptcy at that time 
Or a liquidation, because its debt structure from the 
fiqures in evidence showed an outstanding Aaebt of 
$101 million, somewhere in that maqnitude, acainst a 
catital of around $20 million. 

MR. BROOKS: That is not proper accountina, 


Your Honor: 


MR. BERRRE: I am not pretending I understanda- 
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MR. BROOKS: Assets minus liabilities 
give you a net worth of 16 million and if you are aoina 
to liquidate you have to match that with expenses —~— 

THE. COURT: Are you suqcesting that I should 
ask the jury under section 6, assuming they aet there, 
to make a determination as to when they find the failure 
to requlate hegan? 

MR. BEEBE: Not necessarily. I would be 
saying more in terms of what they find the consequences 
of failure to 


THE COURT: In order to have a rational 


way to review whether they were operatina within the 


factual and leqal framework ofthis case, we 
should get an answer to that question, should we not? 

MR. BROOKS: I would think you have to. 

MR. BEEBE: T would think in terms of -- 
no, 2 would not aqree with that, your Honor, for this 
reason: If the failure to reaulate contributed in 
some material sense to our clients coming in or they were 
entitled to rely on the fact that the rules were being 
regulated in the normal way, then their damage would he 
complete, it seems to me. 


THE COURT: Let's throw out the hypothetical 


that the jury were to find that the failure to reculate 
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becan after Murphy's last cepital contributions in 
May. 
Let's say Mav. TI don't know 
whether that ties in with Murray or not. Say thev 
find it is in May 1969 -- 
THE COURT: Well, Murray is keening the 
ratio under 2009, more or less, it is araqned, un 
throuch May and it is after that point that they hecin 
sellina off thindas and the well runs dry, as vou araued, 
That the money tree wilted. 
THE COURT: They started to raise money from 
other sources, sellinc things off, selling seats, and 


this and that. 


MR. BEEBE: At that point the Jury would have 


a2 determination whether the value of the asset, 


in each case the Subordinated loan was Still what it was 


when our clients came in and that it thereafter was 
rendered worthless and that -- they will have already 
deternined that the exchanqe had accountability for that 
nmonsequence. 


Mw 


4 


THE COURT: They could find them liable for 
that point on. 
MR 


(ER. REERBG: Your Honor, here you have the 


value of whet €ach of the investors had put in very 
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firmly established as of the various Cates involved 
and the records as to the argument the exchanaqe makes, 
that he company had a lot of net worth and was runnina 
along at a good clip and as long as the money tree 
held up, that was a fine, upright company. 

I am sure the jury could conclude that, 
otherwise you get into the impossible situation of saying 
that at this point with liability having been found with 

exchange being accountable for what it did, somehow 
a maqician has to come in and pinpoint an 
and an exact dollar value for the various 
at that moment. 

I think the jury can from all the evidence 
reach its own determination on that issue without 
saying -- you are taking the other extreme, "I want 
all or nothing" and that would qive ahsolutely nothing 
carried throuch to a conclusion, anil don't see that as a 

outcome when you have a finding of Liability. 

THE COURT: TY aacree with you, but then 
Guestion is how to assist these six people in comina 
to something that is fair. 

MR. BEEBE: Let me think about thatin 


terms of Framing the way it should he stated to them. 


MR. BROOKS: Perhans this would he a 
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subject on which we should propound special interroqa- 


tories to have the jury answer as a group. 


THE COURT: I am becinning to think that. 


MR. 


BROOKS: I would like to make another 


point about Mr. Beebe's remarks, where he talks about 


his client relying and the stock exchanae not disclosina, 


I don't understand that to be under section 6290 as 


charqed to the jury, I understand the charce to be that 


the stock exchange had a duty t>. requlate and it either 


fulfilled the duty or it didn't, but there is nothing about 


disclosure or reliance that enters into the claim against 


my client before this jury. 


DHE COURT: 


So I understond. 


MR. BROOKS: We are talking about statutory 


duty to enforce rules. 


THE COURT: What is taken out of the case 
is not quite what Mr. Reebe is arquing, but I don't 


think Mr. Beebe is correct even so. I think what vou 


are arauing is that Mrs. Murphy in putting her money in 


is saving "My money is safe hecause the exchance wil] 


receulate properly." 


MR. BREERBF: In the same sense that vou, 


Your Honor, OF anyone here puts money in a bank -- thie 


was lirs. Murphy's thoucht -~- you don't think to yourself 
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conclusively "Thank aoodness there is the 


board and the FDIC" hut you know they are there and 
if it turns out the hank is fraudulently disclosina 
its FDIC logo then you are damaged by the failure to 
perform under the rules as they said they 

do. 

THE. COURT: Not because you were injured 
in your expectation of a reliance, you are only injured 
by the fact of non-performance. 

MR. BREBE: rhe reason ue that and 
I think it was fairly arauecd is that it meets tl question 
of whether she was motivated and the others were 
motivated by love of somehow Murray, and 50. 0n, oF 
whether they were also feeling very comfortable there 
because the rules were being enforced. 

MR. BROOKS: Tf they have to nrove that 
reliance, r Honor Mrs 
Murphy said I she stock exchange was like 
the FDIC -- 

MR. BEERBF: That is straying a little far 
afield from the damaae question, your Honor. 

(Pause) 

THE COURT: Let me throw out another 


alternative: Suppose you were to work un with me a 
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series of questions thatwould get at controlling dates 


and facts as to when certain Periods becan and ended 


and what this jury would conclude would he the effect of 


that, and required them to answer those 


» Without in anv 
‘4 way asking them -- this is assuming that it it not an 
: all or nothing situation -- and having qotten those 


i questions answered, to then continue a trial before 


me with expert accounting nroof as to what is involved in 


such ~~ in other words, supnose in the Summer of '69 


the stock exchange is found to have commenced to improperly 


requlate, they are only chargeable with a certain amount 


Of damane, and vou cannot ascertain that on this record, 


as I see it. 
I don't see anv way that this jury is in a 


Position to figure what the damaqe would he charaeahle 


against the exchange from, let's say, June 1, 1969, to the 


end of the period. It puts them in a position of really 


an all or nothing Situation, and unless they find ali, 


they are qgoing to have to fina nothing. 


(Pause) 
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MR. BEEBE: Well -- 


THE COURT: Let me just finish my thought, 


I feel that if the jury were to conclude that 
your clients were entitled to some damage but not all, 
the burden, I still feel, is on you to show how much, 
and if the record doesn't show how much I fear that I 
would have to charge the jury that you have not met the 
burden of showing that amount, and then the plaintiff has 
failed. 

Perhaps I am wrong on that, but that is my im 
pression as to this case, and one of the problems here 
is that we did not have an expert witness testifying as 
to different alternative effects of things and what would 
have happened if you had done this and what would have 
happened if you had done that, and what the value would 
have been if this hag happened, and so on. 

MR. BEEBE: To prove that kind of damage, a narrow, 


narrow line approach to damages would require a moment in 


Btime when suddenly the exchange or Mr. Bishop wrote one 


of their magic memos and explained very nicely that as 
of this moment in time we are -- 
THE COURT: Well, it is a question of what 


gthe jury finds. Suppose the jury finds that after Murray's 
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money went in the exchange really wasn't doing its job? 

MR. BEEBE:Indeed, we didn't know what the jury 
was going to find -- 

THE COURT: Suppose they ask that question. 

MR. BEEBE: Then the corollary question is, what 
was each of the accounts worth at that point, which is 
something that, of course, we couldn’ = have proved to them 
on the trial in chief because wa didn't know what the jury, 
a reasonable jury would come back with in answer to that 
question. 

Even on all the evidence that has gone in right 
now there are different contentions as to what the answer 
would ba. We would have had to prove that as of each moment 
during that year and a half cycle, what the value of each 
of the account: was, and that would have been horrendous, 
and I don't think your Honor would have tolerated that kind 
of proof, alternate damages depending on what you find, 
whether it is day 1 or day 2, or whether it is after a 
certain period or before a certain period, 

So instead we introduced all the evidence to show 
what the various accounts were worth; we showed a great 
q deal of evidence as to what the company was worth at 


different points in time, and we showed what the final 


: 
| 
ie 


worth of the company was, trying to cover every base po sible 
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Now, from all*that evidence the jury, I believe, 
can find, even given your hypothetical, that thy say it 
is some time in the summer that the stock exchange suspended | 
enforcement, that the accounts Ween Wackh. taking Margie's 
question as an example, $282,000 on January 30th or as 
of February 4th, or whatever it is; and can reach a 
determination that the account was still worth the same 
amount in the summer because the funding, the well was 
still gushing up the funds so the company was still being 
kept afloat, and was still solvent and was still marching 
along happily. 

That's the exchange's position, and that's what 
the jury you are saving in a hypothetical would be finding, 


that everything was being enforced and done in a normal way 


up to that date, after Murray stopped being forthcoming 


with his dough. 


Then they find that's what her account was worth 
sas of that point, 282. 

THE COURT: Well, I think I have planted the 
seeds here. Why don't you all give som thought to some 
concrete ideas, and let's see what the jury comes in with, 
and when they come in with something we will then have to 
move and reach a determination at that moment and charge 


further. 
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MR. STEDY: Your Honor, there is one thing that 
seems to have come out as being in agreement during th ' 
course of our discussion this morning, and that is that: 


the universe of Mrs. Murphy's claim, so to speak, is 


$282,000. We say it's less, based on Mr. Olney's testimony 


and based on one of the exhibits in the case. 

But the complaint of this case demands damages 
of $400,000, so we have made Some progress, it seems, 

MR. BEEBE: I don't want to address that right now. 

MR. STEIN: Wa have got to jump that stream at 
some point if we are talking about damages, because {t's 
arithmatic-- 

THE COURT: Well, just because Mrs. Murphy said 
she would like $400,000 doesn't mean —- 

MR. BEEBE: I am sure that was including interest, 
even though the charge Says 400 plus interest, 

MR. STEIN: I am not so sure. 

THE COURT: Well, I wasn't so sure either, 

All right, give some thought to this ana give 
j Some thought as to whether you want me to work up some 
factual alternatives as being contentions of the parties 
with regard to the facts, give them the rules of law as 
I understand them to be, and that they must reach a 
conclusion without Speculation, etc., etc., and on this 
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record that may be the best we can do. 
MR. BEEBE: Right. We will address that and 


also the question of how much has been put to bed by the 


tim we find the liability issue. 


(End of robing room discussion.) 
(11:55 P.M. in the courtroom in the absence 


of the jury.) 


THE COURT: Let the record show that the court 
received two notes from the jury calling for exhibits, 
which have peen marked Court's Exhibits 8 and 9, and they 
have been responded to. 

(Marked Court's Exhibits 8 and 9.) 


THE COURT: Now this Exhibit 97, I am going to 


reading: 
“Madam forelady, this Exhibit 97 is only admitted 
against McDonnell & Company. You are not to consider it 
in any way as evidence against the New York Stock Exchange." 
All right? 
MR. BEERE: Satisfactory, your Honor. 
MR. BROOKS: Satisfactory. 


(Marked Court's Exhibit 10.) 
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(2 220 P.M.) 
(Court Exhibit 11 marked.) 
(At 2:30 P.M. the jury entered the courtroom.) 


THE COURT: I understand you have reached a 


to lunch, unfortunately. I am sorry to hold you up. 
Now, you have a verdict? 
THE FCREMAN: Yes, 
THE COURT: What, may I ask, is your verdict? 
THE FOREMAN: We have some different numbers, 
Margaret Murphy versus McDonnell & Corzpany, we hold 


in favor of the plaintiff. 


verdict and you reached it after everybody here had gone ; 


a 


Anna McDonnell, individually, versus McDonnell 
& Company, we hold in favor of the defendant. 
Jares McDonnell, Jr., individually, versus 
& Company, in favor of the defendant. 
Trustees of James McDonnell, versus McDonnell & 


Company, favor of the plaintiff. 


And in the sto > : Tass, we hold for 


CURT: Mr. Clerk, trould you poll the jury, 
pleasa, 
THE CLERK: Your verdict was as to the stock 
exchange case, for the defendant. As to Margaret Murphy versy 
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iicDonnell & Connar e plaintiff. 


THE CLERK: AS to Anna M. McDonnell individually, 


| 
| 
| 
| 
| 


versis McDonnell you find for the defendant. 
FE. McDonnell, Jr., individually, versus M: 


you find for the defendant. 


the will 
of James F. McDonnell & Company, you find for the plaintiff.| 
| 
Is that your verdict? | 
| 
(Each juror when asked "Is that your verdict" 
answered in the affirmative.) 
THE COURT: Ladies and gentlemen, I 
to ask you to return to the jury room for a few minutes 
while we determine the charge that will be given to you 
the question of damage on the two causes of action that 
you found in favor of the plaintiff. 
(Jury leaves courtroom.) 


THE COURT: Mr. Stein, I will have to confer 


with you. Mr. Brooks is released from further participatia 


if 
in the case, 


Mr. Beebe, I will reserve your right to make 


MR. STEIN: Your Honor, I take it our rights 
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are reserved as well? 


THE COURT: Yes, absolutely. 


(In the robing room.) 
THE COURT: Do vou want to use what I suggested 
this morning sa: 2 basis for charging them, Mr. Beebe, or 


do you have some other suggestions? 


MR. BEBRPEs Your Honor, we would request the 


measure of damagecharge in our: supplementary request 


number 29. I would Like to note our exception to ‘the - 


1 


bifurcation of the case on liability and damages. 


I would like to, as far as damages against 
the company are concerned -- I believe 2 Lot of our 


discussion this morning does not come to bear because the 


question of timing is no longer an element. It seems to me 


the question is what was the value of Mrs, Murphy's account 


when she deposited her funds, what was the value of the 


Series B debenture when the substitution took Place, what 


are their values now, 


In this regard, your Honor, I wouid first mova, 


as a matter of law, you should diroct a verdict. The damages 


are clearly established from the record. I can give you 


he precise figures. They are, in the case of Margaret 


turphy $282,000 plus some other dollars, being the net 


Value after deducting the debit that was on her account 
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In the case of the trustees, all the evidence 
points to the value being 318,000, and whatever the 
precise dollar amounts wre as of Cctober 31, 1968. So 
Iwill let that motion, as a matter of law, be my first 
motion on this score. 

THE COURT: I think will submit to the jury 
that question, particularly given such cases as Levine, 
which we looked at earlier. 

Do you have anything that you wish me to give, 
aside from your contention as to what the measure of 


damages should be? { will hear from Mr. Stein as to what 


his contention is as to the measure of damages, and I 
J 


will charge the three different statements of the rule, 
which all adds up, in my judgment to the same rule, but is 
one that gives the jury in different language a method 

of assessing the problem. 

MR. STEIN: Your Honor, may I he heard? 

THE COURT: Surely. 

MR. STEIN: I think what Mr. Beebe is Speaking 
about as a concept of damages, a theory of damages, 
rescission damages, with respect to Mrs. Murphy, at least-- 
I would ask that the court charge request for charge number 
40. I am referring now to the Stock exchange request 


for charge in which we have joined. That would be a charge 


SOUTHERN DISTRICT 


rss Tenner ere & 


So ee 8 eS ST OF 


rmh5 
on rescission with respéct to Mrs. 


THE COURT: It seems to me that is an equitable 


MR. BEEBE: One we have not reached vet. 

THE COURT: To ask the jury to make an award--— 

MR. STEIN: If the Plaintiff, Mrs. Murphy 
is entitled to $228,000 it seems to me what 
for is her money back. That is a money back 
damages, 

MR. BEEBE: Her claim is that she lost everything. 

MR. STEIN: If you buy a Security and you spend 
good dollars for a security and the security is alleaed 
to turn out to be worthless and you want your money back, 
it seems clear you are asking for a rescission. That has 
to be the damage theory. 

MR. BEEBE: If you buy securities and your invest-— 
rent becomes worthless, you are asking for the measure of 
what you lost. 

Well, I will pass that for now. 


I don't know that I want to ask the jury to determine 


there should ke a rescission. I think that is something 


for the court to decide, 


MR. STEIN: For purposesof the record, then, let 


me put this in the form of a motion for a directed verdict 


’ 
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that the claim of Mrs. Murphy is for a rescission and 

that being the case, in order to be entitled to a rescission 
she must prove by a preponderance of the evidence that 

a demand was made promptly upon the discovery of the 

alleged fraud, and since the testimony in the case was 


wncontroverted that she found out that she had been de- 


frauded in the early spring of 1969 and no demand was 
| 


made until same time in 1971, when this suit was instituted, 


then she can not recover on any theory of rescission. 

MR. BEEBE: I think Mr. Stein's recollection of 
what transpired at the trial might be slightly different 
than those who followed the trial. 


There is a gveat deal of evidence in that 


Mrs. Murphy demanded to get out, tried to get out, was told 
she couldn't get out and now that liability is found, the 
question is only the measure of damages. All of that 
walkaway issue was put to the jury already. 

MR. STEIN: I was not addressing myself to the 
walkaway issue. 

THE COURT: I nave noted your thought on that. 
Mr. Stein, what about the measure of damages, if that is 
the view you ultimately take? 

MR. STEIN: Then I would request that the stock 


exchange request number 43 and request number 44 be given 


OURTHOUSE 


aA 


Ts 2G ee re A ek 


Pe 
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to the jury, on page 22 of the requests that we hava 


adonted. 


(Decument handed to Mr. 

MR. STEIN: Your Honor, I wonder about the 
possibility here of ona or two interregatorie 
measure of damages. 
baid by Mrs. Murphy cn February 4, 


contract, i.e., the subordination agreement. 


value of the investment contract if McDonnell & Cc 


om 


certain problems as alleged by tha 


tha back office prohisn, 


the record, 


is the diffarence between the 


purchase price paid on February 4, 1969, and the 


true value of the investment centract on the 


That ties into requests 43 


® "aT ry 
MR Bek RE ° 


CGF 
BEEBE: We start with the 


this point the jury has found fraud 


ee 


£ Illinois Law Forum,1972, there is an 


| 
2 tm articla on alemarts 


bility 


z 2 


in Rule 10() (5) actions. 
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I think we should focus on what we have now, fraud. 

“The purpose of the federal securities laws are to protect 
investors, to insure the quality of information betveen 
buyers and sellers and to protect the integrity of the 
market. In the words of the Supreme Court, 10(b)(5) is not 


limited to preserving the integrity of the securities 


markets, though that purpose is incluted. Section LOCb) (5) 
must be read flexibly, not technically." I think the voint 
we are at nov, the jury has found lizbility on these two 
transactions, and the question is what is the frend 

Of damage. ‘That measure is still, as in all damage 
questions, one of the consequences of th 


jury has already found Mrs. uu Phy was locked in otherwise 


they wouldn't have found liability, the wav the 


Charged to them, and the Only question left is 
consequence of what happened to her and to the 
and the jury should meaegure what the value of their investment: 
were and what the value became after the fraud ere 
They must heave found by now that she couldn't get out 
before the stocks became worthless, 
MR. STEM: yYour Honor, I think Levine teaches 
an entirely different concept in the area of damages in 
federal securities cases, I think there has to be 2 


damage theory, a basis for finding damages. Either we are 


rmh9 
talking about rescission, which 
Beebe is advocating here, or we are talking ahout calecu- 
lating damages by taking the difference between the value 
thing purchased, that is, the securi *S purchased 
plaintiff, and the value of the thing thatras 
I think we have to Llosk at t investme 
er a 
she paid fo 
he bought it and its true value. 
tein, in that regard could the 
jury on this record concluda 


was locked in to a company that was 


That what s 
the figure, and I dispute that, -on February 4, 1969 =~ 
of that date it vas worth zero? 
THE COURT: AS.oOf thet date, as 
matter, it was lost. Could the jury conclude that on this 
record? 
am aware of evidence at tha 
tantial nat worth as of that date. 


she coujdn't ~ and the 


company was going to qo broke, then i 


given time is irrelevant. Z am not saying you ara not right, 
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but I am saying I have to give this jury some instruction 


and guidance and I don't think they are foreclosed from 


conciuding she never could have gotten it out. 
MR. STEM: Wwe have to, I think, look at whet 
she was defrauded out of, what was the value of that 
investment contract as of the date she purchased it. 
THE COURT: Well, that is the teaching of Levine 
and others, which is clearly so. 
MR. STEIN: I went up to the 25th floor teday 
and reread Levine and I am convinced that is the measure 
of damages alternatively to a rescission measure of damages. ' 
MR. BEEBE: I don't think it applies in th: casa 
where you have a subordinated agreement which in effect 
holds the investor prisoner while the assets are eaten out | 
from underneath, if there were any assets extant at the ‘Sine 


t 


THE COURT: Off the record. | 
(Discussion off the record.) 
(In open court, jury present.) 
THE COURT: Ladies and gentlemen, now that you 
have cetermined the liability portions of these claims,you 
have, as I said, one final task, and that is to decide 
what amount of damages should he awarded to Mrs. Murphy 


and to the trust as to those Plaintiffs who have carried 


their burden of proof with you as to liabilitv. I am not 


a 


going to repeat what I said in my charg@ on the various 
items, but you must carry that with you into thesa 
deliberations. 

Cn the issue of damages, vnder th- 7 a plantiff 
is entitled to recover actual damages, but no more, 
must render a verdict in a sum of money whict 


and fairly comrensat 


for any loss suffered by either 
it has been established to your 
isfaction by a preponderance o£ the evidencn in this 
Ss 3 was proximately carsad by 


Staterents or omissions or frauds of the defendant in 


this case, Damage is proximately caused by a 


or an omission when it appears to vou from the 
that that statement or omission played a substantial 
part in bringing about Or etnalily causing the damage 
and that tha damage was either a direct result or 
Probable consemience of the Staterent or omission. 
excluds all Speculation, guess work, 
Surmica or conjecture and ate limited to compensation. 
first statement of the measure 0 
as this, a 10(b) (5) case, 
Ont of pocket rule, and that rulo ig 
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award the difference between the value of what either 
Plaintiff turned over here, in effect, paid for the new 
security -- the difference between that and the value of 
ec@ived as of the time of the event 
which constitutes the sale we discussed earlier. Now, 
getting down to cases, Hrs. Murphy subordinated $282 


worth of securities and got for it a 


under this out of pocket rule as of the tina she Gid tha: 


wnat note was worth, and you may do that under all the 
circumstances. How much was that note in fact worth that 
she received? The trust, in December,unknown to two of 
the trustees, had rolled over a B debenture worth $318,622. 
There was received at the time of that roll over a 
debenture and you are to determine as of that tire 

was that Series E debenture actually worth, and the out 

of pocket measure of damage: is the difference between the 
$318,622, the value of the B, and the value that you sm ll 
find the E had at that time underall of the circumstances 
of this case, 

In addition to this measure of darncgas, either 
plaintiff, or both plaintiffs, as you may find, is entitled 
to any consequential damage that you find with a good 
deal of certainty was preximately caused by the 10(b) 


violation. This means the damages that would flow fron that. 
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In addition to the Cifference in value that you may find, 
ycu may find there is consequential damage, and in this 
regard I point out to you that you have already daterminad 
in accordance with my earlier charge thet Mrs. 
did not have an available Opportunity to save her investrent 
by withdrawing it, and that obviously has a bearing upon 
consequential damage in this case. Given those instruc ions, 
twill ask you to further delierate on the damages here. 

Do either of the parties tt to make any 
requests or exceptions at this point? 

MR. STEIN: Yes, your Honor. 

(In the robing roon.) 

MR. STEIN: Your Honor, I would 
to just spell out with a bit more clarity the concept 
of time here. You charged that the out of vacket rule 
was that the difference between the value of what plair 
paid for the new security and what the plaintiff re 
as of the time of sale, and then you used thea 


“What was the note worth at the time" and I am go. 


to ask that the jury be given the date February 4 


or thereahouts-~ late January or early Februarv-- 


That was thoroughly covered, 


Then I except to the charge. 


SOUTHERN DisicICT COURT REPORTERS, US, COURTHO! SE 
FOLEY «. UARE. NEW YORK, N.Y. — 791-1020 


rmhl4 
My. Beebe, do you feel that I didn't 


THE COURT: 


cover that? 


MR. BEEBE: No. Also, you reincorporated your 


and I think that is understood by the jury. 


earlier charge 
I will give up the 97 cents 


I have no exceptions, per se. 


on the debenture. 


(In open court.) 


THE CQUMT: Ladies and ge emen, 


further to add to my instructions on damages a 


retire to deliberate. 


vy 


returned to the jerry 


{At 4:20 P.M. the jury returnec to the courtroon.) 
heve your note as to cla ifiaation 
of thecharge on trust, and I will have read to you the 


tail end of the charge. 


{Record read) 
TEE COIRT: t give you the assistance 


that you requested? 
THE POREMAN: Thank you. It is 
(At 4:25 P.M. the jury returned to the jury room.) 


2 eee 


RS te! Ss aR ace rhe 


(4:55 P.M. 
the jury.) 
THE COURT: I have a note which will ba marked 
rourt's exhibit announcing that you have a verdict. 
Please tell ms what it is. 
THE FORELADY: We decided that Mrs. Murphy gets 
$300,009 in‘total and the trust, $350,000- 
THE CLERK: Please listen to your verdict es 
it stands recorded: 
You say you find that Margaret Mary Murphy 
gets $300,000 and the trust gets $350,000? 
THE FORELADY: Yes. 
(Jury polled.) 
(Each juror, upon being asked "Is that your 
verdict?" responded affirmatively.) 
THE CLERK: The verdict is unanimous. 
THE COURT: Now ladies and gentleman, may I say 
that after four weeks cf close association, I have 
eciated the thresdays of careful attention on your 


part and two days of very careful, deliberate consideration. 


I noticed particularly -— and ZI have not been 


a judge all that long; it has only been a couple of years - 
hut I noticed that the things you asked for showed that 


you were giving detailed consideration to what the problans 
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wore that faced you, and I regard your verdict as evidence 
of carcful, individual consideration of the problems that 
were given to you. 

I find that on the evidence your verdict is 
2 thoroughly warranted ona, and I want to thank you for 
your very careful and excellent service as ministers of 
justice. 

You are excused. Good night. 

(The jury left the courtroon.) 

THE COURT: The last note will be marked 
Court Exhibit 13, 

(Marked Court's Exhibit 13.) 

THE COURT: Mr. Stein, I find the verdict as 

S. Murphy a little puzzling. 

MR. STEIN: I find them both puzzling. 

TRE COURT: I find the verdict as to the trust 
was consistent with the charge as given in that it permitted | 
a finding of out of pocket plus co-sequential, and did 
not accece the total amount of tha claim. 

Mrs. Murphy's exceeds the total amount cf the 
Claim by some -- what? $18,000? 

MR. BEEBE: Could I address myself b isfly to that? 


THE COURT: I don't see any basis for $18,000 


of consequential damages. There may bea motion to reduce 


slh3 

it to $282,000 plus interest Might be in order, but 

I will leave that for your consideration, 
BETBE: May I also point out that there 

is basic ut least in the following respect that comes to 

my mind. In her claim in Deleware the computation was 

made of the highest average value of her stcck in the 

Succeeding month,.that is, February, 1959, which was 


substantially higher than the initial value ske put in. 


So there is that basis. 


THE COURT: I would think, in any event, the 


extent of 282, ana my cnly 


Well, your Honor, we will have to 
consider that, among other things, in the ten-day rericd 
allotted to us to make motions. 

MR. BEEBE: And may we ask in that respect, 
your Honor, that the time for motions to be extendcad 
@ reasonable pariai? 
THE COURT: I will give everybody 30 days for 
motions here, 
BEEBE: Could x ask for 60 days, you Honor, 
in the sense that there has been a complex trial, and to 


tell you the honest truth, I plan to take a little tire 


off. 
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MR. STEIN: I have no abjection. 

THE COURT s All right, 60 davs. 

I have been intending ever since the 
the plaintiffs‘ case to put on the record the raasons for 
dismissing the American Stock Exchange, which are very 
Simple, and I intend to get them on the record now. 

The basis of it was that the Amox was operating 
here under rules promulgated pursuant to congressioal 
authority to the SEC, and those rules were approved, and 
those rules specifically provided that there should ba 
supervision by one agency and not 

And they were operating 
rules. And if there is to ba a charae aqai 3 
they have to change the rules, and I feel that 
result would be inequitable for many of the reasens that 
I gave prior to the ruling when I gave soma examples of 
what would happen if Honolulu decided one thing end Detroit 
decided another and Philadelphia, Washington and Baltimore 
decided a third, and thay were all inconsistent, and it is 
for these reasons that I dismissed the American Stock Exchang? 

All right. | 


MR. BEEBE: Your Honor, would you give us the 


basis for dismissing the 10(b) (5), the Now York Stock Exckangé 


before it went to the jury? | 
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to the Section 6 with regard to the solicita-— 


COURT: I think I just found that this had 


BERE: The method used to solicit the funds 
by not at tho same time requiring that the defandants, New 
york Stock Exchanga, inform people who were bsing solicited 
of tha condition of the company -- 

THE COURT:I found that they had no duty to 
that, pure and simple, 

BE: I am asking th ne ir that finding, 

your Honor. 

THE CQURT: That is the basis, that they have 
no duty in law. 

MR. BEEBE: Your Honor, those dismissals-—- 

rules were those dismissed under, if r may? 


THE COURT: These vere on thea lay. X don't know 


which rule you Specifically have in mind. re they 


-respcensa to a mstion for a directed verdict, they are on 
the law, 
MR. BEERE: I would say, your Honor, and r 


respectfully request that a formal opinion and find: 
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whatever facts your Honor found in order to reach these 
cenclusicns be issved so that we may have the findings of 
fact and conclusions of law that your Honor made. 

THE COIRT: Mo, decline to do thet. i think 
the reasons for my rulings are based on the record, anc | 
XY mede appropriate statements on the record, and the record | 
stands for itself. 

I note that Mr. Brooks departed in a hurry. 

I want to say to all coungel, and you may pass | 


this cn to Mr. Brooks as and when you speek to hin, ag I 


am sure you prebably will, that I want to thank all of 


you for to each other, to me; and thank 


ycu for the excellence of your presentations and faithfulnoasa 


; . | 
to your clients that you have demonstrated for over these 
many weeks. It has been a pleasure. 
MR. BEEBE: May I thank you also, your “onor, 


your patience and all the trials and tribulations that 


we wert through. As far as the personal relaticnship is 


concerned, it has been a pleasure to apsear before you. 


MR. STEIN: Your Honor, t can stipulate that, 


be a 


and I think Mr. Brooks will stipulate that also. 


THe COURT: Ali right, qood night. 


— 


SOUTHERN Dis. «!C1 COURT REPORTERS, US COURTHCH SE 


cy lias : 1 


[This page left blank] 


A-213 


OPINION AND ORDER GRANTING MCDONNELL & CO.'S 
POST TRIAL MOTIONS 


[ Doc. 105 ] 


[ CAPTION ] Ti Civ. #61 (%.0.) 


OWEN, District Judge. 

Defendant McDonnell & Co. moves pursuant to 
Rule 59({a) to set aside the jury verdict or, in the 
alternative, to reduce the damages awarded. Since 
defendant seeks a reduction in damages, I will treat 
this as an application under 59(e) to alter or amend 
judgment. 


Plaintiffs argue that this motion is untimely. 


Under Rule 59, motions must be served within ten days 


of the entry of judgment. Although the trial concluded 
on May 22, 1975, final judgment has not been entered 
pending decision on previously filed motions. There- 
fore, this motion falls within the ten-day limit estab- 
lished by Rule 59. 

At trial, plaintiffs only established out-of- 
pocket damages which was the value of the securities 
the jury found to be obtained by fraud. Plaintiffs’ 
evidence did not, as a matter of law, support an award 


of consequential damages. Defendant therefore seeks 
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OPINION AND ORDER GRANTING McDONNELL & CO.'S 
POST TRIAL MOTIONS 


to have the damages reduced to the maximum possible 
out-of-pocket loss that could have been suffered. 

I am not "called upon to find different facts 
from the evidence, but merely to correct the judgment 
by striking out that portion which was erroneous because 
it lacked both legal and factual justification. Rule 
59(e)} is designed for precisely such situations." 

Mumma _v. Reading Co., 247 F. Supp. 252, 260 (E.D. Penn. 
1965). Accordingly, I order that the judgment be 
altered so that the damages awarded to plaintiff 
Margaret Murphy be reduced from $300,000 to $282,623 
and the damages awarded to plaintiffs Anna McDonnell 
and James McDonnell, Jr., be reduced from $350,000 to 
$318,622. Plaintiffs are directed to submit a judgment 


on notice in accordance herewith. 


SO ORDERED: 


/s/ Richard Owen 


United States District 


December 


A-215 
ORDER DENYING PLAINTIFFS' POST TRIAL MOTIONS 


f Doe. 195 | 


[ CAPTION ] 71. Civ, 461 B.0. 


ENDORSEMENT - Murphy v. McDonnell & Co., et al - 
7 Civ. S61. 


The only issue raised by petitioner which I 
believe warrants consideration is that the decision 
of the Court of Appeals for the Second Circuit in 
Rich v. New York Stock Exchange, CCH Fed. Sec. L. Rep. 
q@95235 (2nd Cir. 1975) -- rendered subsequent to my 
charge to the jury has made that charge erroneous. 

I have studied the Rich opinion. I do not believe 
my charge to be inconsistent therewith. Accordingly, 
petitioners' motions as to all defendants are denied 
in their entirety. 


SO ORDERED: 


/s/ Richard Owen 


United States District Judge 


December 16, 1975. 
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ORDER WITH RESPECT TO PREJUDGMENT INTEREST 


f Boe, 106 7 


7i Civ. 461 (8.6,) 
[CAPTION ] 
71 Civ. 1940 (8,0, ) 
OWEN, District Judge 
An application having been made for interest 


on the award of damages in this action, I conclude that 


interest should be-allowed for the period from the 


time of the fraudulent taking of a plaintiff's 


property up to and including the date of the order 
appointing a receiver for McDonnell & Co. Whether 

an award of interest is appropriate for any subsequent 
period, I leave to the discretion of the Bankruptcy 
Court. 


So Ordered. 


~ 


April 22, 2976. /sf/ Richard Owen 
United States District Judge 


(This page left blank] 


A-219 
JUDGMENT 


[Doc. 200] 


71 Civ. 461 (R.0.) 
[ CAPTION ] 71 Civ. 1940 (R.O.) 


The issues in the above entitled consoli- 
Gated actions having been brought on regularly for 
trial before the Honorable Richard Owen, United States 
District Judge, and a jury, on April 28, 29, 30, 
May 1, 2, G, Ge Te Be Be 52, 3, U4, LS, 19; 20; 21 
and 22, 1975, and the Court having directed a verdict 
in favor of defendant The American Stock Exchange 
(the "Amex"), by H. Vernon Lee, Jr., Secretary, in 
71 Civ. 1940, and in favor of defendant The New York 
Stock Exchange, Inc. (the "NYSE") on all claims in- 
volving allegations of fraud in 71 Civ. 461 and 
71 Civ. 1940, and the jury having returned a verdict 
on the remaining claims as follows: 
(1) in favor of plaintiff Margaret Mary 
McDonnell Murphy against defendant McDonnell & 
Co., Inc, in 71 Civ. 461, in the sum of $300,000; 
(2) in favor of plaintiffs Anna M. McDonnell 


and James F. McDonnell, Jr., as Trustees under the 


Will of James F. McDonnell, against McDonnell & Co, 
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Inc; in 71 Civ. 1940, in the sum of $350,000; 
(3) in favor of McDonnell & Co., Inc. in 
71 Civ. 461 and 71 Civ. 1940 on all remaining 
claims; and 
(4) in favor of the NYSE in 71 Civ. 461 
and 71 Civ. 1940 on all claims; . 
and on the 25th day of July, 1975, plaintiffs having 
moved in 71 Civ. 1940 for judgment n.o.v. or for a new 


trial against: (1) the Amex as to the claims asserted 


by plaintiff Anna M. McDonnell, individually, and as 


Trustee under the Will of James F. McDonnell, and by 


James F. McDonnell, Jr., individually and as Trustee 
under the Will of James F. McDonnell; and (2) the NYSE 
as to the claims asserted by plaintiff Anna M. McDonnell, 
individually, and as Trustee under the Will of James F. 
McDonnell, and by James F. McDonnell, Jr., individually, 
and as Trustee under the Will of James F. McDonnell; and 
(3) McDonnell & Co., Inc. as to the claims asserted by 
plaintiff Anna M. McDonnell individually, and plaintiff 
James F. McDonnell, Jr., individually; and plaintiff 
having moved in 71 Civ. 461 for judgment n.o.v. or 

for a new trial as against the NYSE; and the Court 
having denied said motions; and defendant McDonnell 

& Co., Inc. on the 26th day of September, 1975, having 


moved to set aside the jury verdict, or, in the 
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alternative, to reduce the damages awarded in 71 Civ. 
461 and 71 Civ. 1940, and the Court having filed its 
Opinion and Order granting said motion on the Sth 

day of December, 1975; and plaintiff Margaret Mary 
McDonnell Murphy having sought an award of interest 
from the 4th day of February, 1969, until the date of 
the entry of Judgment in 71 Civ. 461 and the Court 
having determined, by order dated April 42,» 1976, that 
interest shall be awarded from the 4th day of February, 
1969, to the Sth day of April, 1971, said latter date 
being the date of the appointment of the Receiver of 
defendant McDonnell «© Co., Inc.; and plaintiff James 


F. McDonnell, Jr., as Trustee under the Will of James 


F. McDonnell, having sought an award of interest from 


the 3lst day of December, 1968, to the date of entry 
of Judgment in 71 Civ. 1940 and the court having 
determined by order dated April 22, 1976 that interest 
shall be awarded from the 3lst day of December 1968 to 
the Sth day of April, 1971, said latter date being the 
date of the appointment of the Receiver of McDonnell « 
Co., Inc.; and on the 25th day of March, 1976, the 
Court, on the consent of the parties, having ordered 
that James F., McDonnell, Jr. and Charles E. McDonnell 


as Executors of the Estate of Anna M. McDonnell be 
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substituted as plaintiffs in 71 Civ. 1940 in the 
place of plaintiff Anna M. McDonnell, now deceased; 
IT IS HEREBY ADJUDGED, ORDERED and DECREED 


that Margaret Mary McDonnell Murphy is awarded judg- 


ment against McDonnell & Co., Inc. in the sum of 


$282,623, together with interest thereon from the 4th 
Gay of February, 1969, to the 5th day of April, 1971, 
in the sum of $45,911.49, totalling $328,534.49; 

IT IS FURTHER ADJUDGED, ORDERED and DECREED 
that James F. McDonnell, Jr. as Trustee under the will 
of James F. McDonnell, is awarded judgment against 
McDonnell & Co., Inc. in the sum of $318,622, together 
with interest thereon from the 3lst day of December, 
1968, to the Sth day of April, 1971, in the sum of 
$53,974.18, totalling *372,596.18; and 

IT IS FURTHER ADJUDGED, ORDERED and DECREED 
that defendant McDonnell & Co., Inc. is awarded judgment 
dismissing all the remaining claims against it in 71 Civ. 
461 and 71 Civ. 1940; and 

IT IS FURTHER ADJUDGED, ORDERED and DECREED 
that the defendant Amex is awarded judgment dismissing 
all the claims against it in 71 Civ. 1940; and 

IT IS FURTHER ADJUDGED, ORDERED and DECREED 
that the defendant NYSE is awarded judgment dismissing all 
the claims against it in 71 Civ. 461 and 71 Civ. 1940. 

ENTER 


/s/_ Richard Owen 


0.8.0.0. 
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Dated: New York, New York 
May il, 1976 


JUDGMENT ENTERED — 5/13/76 
{s/_Raymond F. Burghardt = 
Clerk 
A TRUE COPY 
RAYMOND F. BURGHARDT, Clerk 


By s/Ed, Becker 
Deputy Clerk 
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